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or the arrival of the vessel, the charterer was held to be
absolved.

It was also urged on behalf of Schumacher & Co. that, as
the charter-party represented that the steamer was in every
way fitted for the voyage, it was a breach of the contract for
her to stop at Gibraltar for coal. By the ship’s log it appears
that her stop there did not exceed five hours, and was solely
for the purpose of taking in a small additional quantity of coal.
Gibraltar was not out of her course; she must of necessity
pass in proximity to it——it is a well-known coaling station for
steamers—and I think it entirely too harsh a construction
to hold that a steamer stopping so short a time and under
such circumstances is a deviation, and was not proceeding
with all convenient speed to Philadelphia.

The conclusion to which I have arrived is that Schumacher
& Co. were not released from their obligation to load the ves-
sel when she was tendered to them, and that they are liable
to the owners for the damages resulting from their refusal so
to do.

Tur First NaTionan Baxk or UNIONTOWN v. STAUFFER.
(Circuit Court, W. D, Pennsylvania. February 13, 1380.)

Nationan BaANE—Usury—REV, 8. § 5198.—The reccipt by a national
bank of anusurious rate of interest upon the discount of a note works
& forfeiture of such interest as would otherwise have accrued after the
maturity of the note.

Motion for a new trial in an action upon a promissory note
against an accomodation indorser,

J. M. Stoner, for plaintiff.

T. C. Lazear, for defendant.

McKennan, J.  This case was tried before the late Judge
Ketcham, and, under his instructions, a verdict was rendered
in favor of the plaintiff for the amount of the note in suit,
with interest from its maturity to the date of the verdict. A
motion for a new trial was made by the defendant, for the
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reason that, under the eircumstances, no interest was recov-
erable upon the note, and that it was error in the judge to
instruct the jury otherwise.

It is admitted that more than the legal rate of interest was
charged and received by the plaintiff for the period which
elapsed between the date and maturity of the note, and the
question is whether this subjects the plaintiff to a forfeiture of
the interest which acerued afterwards.

The National Currency Act furnishes a clear answer to this
question. After fixing the rate of interest to be taken by
national banks at that allowed by the local law, the thirtieth
section of that act (Rev. St.§ 5198) enacts: “And the know-
ingly taking, receiving, reserving or charging a rate of inter-
est greater than aforesaid shall be held and adjudged to be a
forfeiture of the entire interest which the note, bill or other
evidence of debt carries with it, or which has been agreed to
be paid thereon;” and it is further provided that, where exces-
give interest has been paid, twice the amount may be recovered
by an action commenced within two years.

The “entire” interest which the note “carries with it” is
forfeited ; and, if this means all the interest wlich acerues
upon it, as I think it clearly does, it is difficult to understand
how any part of it is recoverable. DBy the operation of the
act an usurious contract is inherently vicious, so that it can-
not “carry” any interest “with it;” hence it would inade-
quately effcctuate the intent of the act to hold that such a
contract is purged of its taint and is invested with a eapacity
denied toit before by the failure of the debtor to pay the debt,
evidenced by it at maturity.

This view of the effect of the act of congress is not incon-
gistent with the opinion of the court in Darnet v. The Nut.
Bank, § Otto, 555, as was urged in the argument, but is in
entire harmony withit. There it was sought to set off usurious
interest paid upon a series of renewed bills, and also twice
the amount of such interest, and it was leld that the only
remedy of the debtor was a penal action, as provided by the
last clause of section 30. In expounding this section the
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court say: “Two categories are thus defined, and the conse-
quences denounced :

“1., Where illegal interest has been knowingly stipulated
for, but not paid, then only the sum lent, without interest,
can be recovered.

“2, Where such illegal interest has been paid, then twice
the amount so paid can be recovered, in a penal action of
debt or suit in the nature of such action against the offend-
ing bank, * * * % *»

It is thus declared that the effect of a mere stipulation for
illegal interest by a national bank is to deprive it of the
right to recover more than “the sum lent, without interest;”
but surely the “receiving” of illegal interest in furtherance of
_ a stipulation to that effect cannot place the bank upon any
better footing. It will undoubtedly preclude the recovery, by
the debtor, of the penalty for an usurious payment, by way of
set-off against his debt, but it cannot invest the credifor with
a right to recover what the law declares he shall forfeit by
reason of hig unlawful agreement.

In this case it was agreed that usurious interest should be
paid, and was paid, to the plaintiff, and the jury should have
been instructed that this worked a forfeiture of all the interest
upon the note, and that the plaintiff was entitled to recover
only its face amount. A new trial will, therefore, be ordered,
unless the plaintiff, within ten days, shall remit the excess of
the amount found by the jury on the principal of the debt.
Upon the entry of such remitter judgment will be entered on
the verdiet for the amount so rendered.




190 FEDERAL REFPORTER.

Teg Firra Nationan Bank or Pirrssvren o. THE Prrrs-
BURGH & CasTLE SHanNoN Rainroap Co.

(District Court, W. D. Pennsylvants. February 18, 1880.)

BTOCKHOLDERS — BOARD OF DIRECTORS — PETITION — RECEIVER. — The
stockholders of a defendant corporation cannot obtain the removal of a
receiver by petition, where it appears from the pleadings that such cor-
poration has a regularly elected board of directors, and that such board
is in active sympathy with the petitioners.

NaTiONAL BANE—RECEIVER—DISTRICT COURT—JURISDICTION.—A dis-
trict court of the United States has jurisdiction of a bill in equity pray-
ing for the appointment of a receiver of an insolvent corporation, filed
by a national bank established within the district within which such
court is held.

Petition by alleged majority of the defendant stockholders.

S. Schoyer, Jr., for petitioners.

D. T. Watson and Knox & Reed, for the receiver and de-
fendant company.

Hampton & Dalzell, for H. Sellers McKee.

Slagle & Wiley, for the Iron City National Bank.

Acumgon, J. The parties to this suit are the Fifth National
Bank of Pittsburgh, plaintiff, and the Pittsburgh & Castle
Shannon Railroad Company and George R. Duncan, trustee
of certain mortgage bondholders, defendants.

Certain stockholders of the eorporation defendant, claim-
ing to represent a majority of the stock, filed a petition in the
case, containing various prayers, only two of which are now
pressed, viz.: (1) that W. W. Martin be removed from the
receivership of the defendant company, and James M. Bailey
appointed in his stead; (2) that the Iron City National Bank
and Sellers McKee, judgment ereditors of the defendant cor-
poration, be restrained from proceeding by execution against
the corporation.

At first I was disposed to regard the petition in the light of
a cross-bill; but, upon a careful examination, I find it lacks
the essential elements of such bill. Upon the pleadings as
they now stand the petitioners are strangers to this case, and



