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(Oircuit Oom't, E. D. lrfi880Uri. --, 1880.)

PLEADING-ANSWER-GENERAL DENIAI,.-Under the rules of pleading
establishedby the state of Missouri, as modified by the act of 1875,
affirmative mattersof defencecannot be setup undera generaldenial.

Demurrerto answer.
Noole J; Orrick, for plaintiffs.
O. B. SansumandB. Gratz Brown, for defendant.
TREAT, J., (orally.) Thereis a demurrerto the secondcount

of the answer. In the courseof the argumentI directedthe
attentionof counselto a greatmanymatters,not becausethis
caseimolved all of the iuquiries suggested,but to get their
assistancein orderthat I might settle,asfar asis practicable,
in my ownmind, the rulesof pleadingunderthe statuteof the
state. I should like to write an opinion as to the effect of
the stateact of 1875, but I think I can statemy views intel-
ligibly. Here is an action under a fire policy containing
many provisions. The only point under considerationis,
how must the pleadingsin this case,underthe rulesof plead-
ing esta])lishedby the state,as modified by the act of 18'75,
be made up? The plaintiils hereaver a contractunderthe
termsof. which they,havingdonecertainthings,areentitledto
recover. Thereare warrantiesand othermatterscontt.incd
in the policy which constitutesnbstantivemattersof defence,
andwhich the party can set up, wherebyhe can defeat the
right of recovery. How shall thosemattersbe setup?

The state statute of 1875 permits, insteadof a specific
del ial as to each of the allegations,a general denial; but
it ( oe3 not, andI wish this distinction understoodas the rule
of tile court, it does not permit, under a general denial,
affirmative mattersof defenceto be set up. But if a party
has an affirmative matter of defenceto be set up, as to a
breachof warrantyor othermattersof that kind, which may
occurundera policy, he must set them up affirmatively and
separately. Let me illustrate: This is an ordinary form of
a declarationon a fire policy; thepolicy is setout; theplain-
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tiff avers loss, notice, [roof of loss, etc. That is all he is
requiredto do. Theanswersays: "And the saiddefendants,
for further answerto the mattersand things in thesaidplain-
tiff's petitionstatedandsetforth, saythattheyadmitthat they
area bodycorporateunderthe lawsof theUnited Kingdomof
GreatBritain andIreland; they admit thattheyareprosecut-
ing the.businessof fire insurancein thesaidstateof Missouri;
they admit that they madeand deliveredto the firm of Mack
& Co. the severalpoliciesof insurancefiled asexhibits'A' and
'B'in said case,to insurethe saidfirm" for the period of one
yearfrom 1878,terminatingin 1879; "they admit that some
goodsof the descriptionin the saidseveralpoliciesmentioned
were damagedand consumedby fire on the fourth day of
April, in the year A. D. 1879; they admit that the plaintiffs
gave defendantsdue and proper notice of said fire; they
admit that on the twelfth day of May, in the year last afore-
said, plaintiffs delivered to defendantscertain paperscalled
preliminary proofs of their alleged loss and damage,in the
proofs stated and set forth, as they have in said petition
statedand set forth; that they had in- said building, at
the time said fire occurred,goodsof the descriptionin said
policy mentioned,the propertyof the plaintiffs, of the value
of $78,219.32; but defendantsdeny that the goods so
damagedand consumedby said fire were of the value stated
by theplaintiffs; and,on thecontrarythereof, the defendants
say that thewhole valueof said goodsso consumedand dam-
agedby saidfire did not exceedthe sumof $48,000,of which
the defendantsthen and there gave notice to plaintiffs,"-
that is a defencepro tanto,-Uanddefendantsoffered to fix
saidlossand damagewith the plaintiffs at the sum of $48,á
000, but the plaintiffs refusedto fix said loss anddamageat
said last mentionedsum, and persistedin claiming that at
the time said fire occurredsaid goodswere of the value of
$78,219.32;and the defendantssay that as to all other matá
tel'S and things in said petition statedand set forth the de-
fendantsdenythesame,andeachandeveryallegationthereof,
in mannerandform, as the sameare in said petition stated
and set fort')." I pre:-mmethat last clausewas out of aLun-
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dant caution. Every allegation is specifically admitted here
on which the plaintiffs' right to recover exists; and the
issue is on the affirmative matter of defence.
"For a further and second defence to the matters and

things in said petition stated and set forth, defendants say
that said policies were made and delivered to plaintiffs upon
condition that plaintiffs would faithfully observe, perform
and keep certain conditions and stipulations in said policy
stated and set forth."
[Here followed a' large number of conditions common to

fire policies.]
They are conditions precedent and subsequent, put into one

general allegation. Now I hold that, under the practice of
the state courts, no such pleading is admissible. It would be
a very sad thing if it were. If a party has any defence on
which he relies, the statute requires that he shall set it up as
a matter of defence separately-each by itself. They go to
defeat the right of recovery. Defendant admits that what
the plaintiffs have stated is correct, but yet sets forth that there
are other matters, despite what they have stated, which go to
defeat their right of recovery. And each of those must be
specificallyset up-not in gross. If the defendant will look
at his pleading he will find that he has cut out of the policy
not only matters going to defeat the right of recovery-such
as provisions as to warranty, etc., subsequent to the begin-
ning of the policy-but also conditions precedent which are
put in issue by his denial. Yet go a little deeper. "Defend-
ants aver that, as to all of said stipulations and conditions,
except the giving to defendants notice of said fire, plaintiffs
have neglected and refused to perform and observe the same,
and that all of said conditions and stipulations, except the
giving of said notice of said fire to said defendants, remain
unperformed, unobserved, and wholly disregarded by the plain-
tiffs." What? The plaintiffs are entitled to recover on the
face of their pleadings unless something else has happened
which is an affirmative matter of defence. Now, in the de-
fendant's pleading all those.matters of affirmative defence arE
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mi1ed with the precedentmatter under one COll'lt, and say
"he hasnot doneor performed(fll." That is Lad pleadin2'.

Here is a specific matterof defence: "For a third and furá
ther defenceto the mattersand things in said petition stated
andset forth, the defendantssay that after the happeningof
the said alleged lossanddamageto saidgoods, to-wit, on the
twelfth day of May, in the year A. D. 1879, the plaintiffs
appearedin the city of St. Louis, boforo JamesP. Dawson,a
notary public, duly commissionedand authorizedto admin-
ister oaths in said city, and then and. there plaintiffs, in
writing, madepreliminaryproof of their said allegedloss and
damage,arid in saidwritings, among other things set forth,
the plaintiffs stated that, at the time said alleged loss and
damagehappenedas aforesaid,the plaintiffs had, in said
building in said policies described,a large quantity of goods
of the descriptionmentioned,of the value of $78,219.32,and
that the samewere consumedand damagedby said fire; and
thenand thereplaintiffs signed their namesto said prelimi-
naryproofs,and madooath before the said JamesP. Dawson
that the mattersand things in the said preliminary proofs
statedand set forth were true, andthen and there the plain-
tiffs delivered the said preliminary proofs of their said loss
to the defendants,and demandedof the defendantspayment
of the sum of $8,000,pro rata, 'as for a total loss of the said
sum of $78,000; whereas,in truth and in fact, the whole
value of said goodsat the time of the said lossand damage,
happeningas aforesaid,did not exceedthe sumof $48,000,
as the plaintiffs then well knew. And the defendantsaver
that the plaintiffs madethe said falsestatementsin said pre-
liminary proofs of said loss, and delivered the sameto the
defendants,with the fraudulentintent to inducedefendantsto
believe that, at the time the alleged loss and damagehap-
penedas aforesaid,the saidgoodsso damagedand consumed
by said fire were of the value of $78,000;andwith the fraud-
ulent intent to concealfrom the defendantsthe actualvalue
of the goodssodamagedandconsumedby Sftid fire; andwith
the fraudulent intent to induce defendantsto believe that
they were bound to pay to the plaintiffs the sum of $8,000;
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all of which defendants aver was an attempt by the plaintiffs
to defnud the defendants in the premises, and is contrary to
the terms of said policies. to
That comes, evidently, if true, under one of these provisions

of the policy which the party has selected, to-wit: "Any
fl':wd or attempted fraud by false swearing, etc., shall cause
the forfeiture of the policy and be a complete bar." That is
�,�;�u�t�,�,�~�) mIc1er that provision, I suppose.
Tile fourth defence is that the fire was caused by the

plaintiJIs themselves.
The only question raised by tbe demurrer is whether, in

an action of this character, these conditions, precedent and
tiuLsequent, may be pleaded in gross.
The statute, as I interpret it, is this: You may put in a

general denial as to each allegation on which the plaintiffs'
right of recovery depends, instead of putting, as heretofore, a
specific deni,Ll of each seriatim; but when you come to
affirmative matters you must then specify each matter of
defence according to the rules of pleading pertaining thereto.
The demurrer is sustained.

HA.THAWA.Y and others v. ST. PAUL FIRE & MARINE INs. Co.
(Circuit Court, E. D. Missouri. --,1880.)

l\IARINE INSURANCE-GoVERNMEN'r VESSEL-UNLICENSED PILOT-SEA-
WORTIIINEss.-The mere fact that the officers navigating a government
vessel are not licensed pilots, does not prima facie render a vessel unsea-
worthy under the warranties of marine insurance.

J. Chandlerand J. P. Ellis, for plaintiffs.
Lee, Marshal et Barclay, for defendant.
Motion of defendant for new trial.
TREA'l', J., (orally.) Concerning this case we have had very

full conference, and I am now authorized by Brother Krekel to
announce that we have reached the same conclusion-that the
motion for a new trial must be susttined. The character of
the action was this: Certain army officers, being ordered from
one post to another, proceeded, under an order from the war


