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PATENT-MILLING PROCESS-UIlE OJ!' ROLLS.-A patent for the manu-
factureof middlings flour bypassingthemiddlings,after theirdischarge
from a purifier, through or betweenrolls, is void for want of novelty
and uncertainty,when such rolls are inadequateto producethe result
descril!ed.

W. G. Raineyand GeorgeHarding, for plaintiff.
G. lIf. Stewartand F. W. Cotzhausen,for defendant.
TREAT, J., (orally.) I am preparedto announcemy conclu-

sion in the caseof DowntonV. The Yaege1'Milling Company..
'rhis casewas presentedat greatlengthlastspring,and it was
announcedto counselat that time that if the court was com-
pelled, as matters then stood, to decide the case,it would
have to decideit in a certainway, but it would be more sat-
isfactoryif on certainpoints it could be morefully presented.
That has beendone,and very ably. One of the points as to
which the courtwas troubled:was whether,undertheexisting
stateof the art, this being a processpatent, there was any
novelty in it. Second,was the patent itself snfiiciently spe-
cific in its terms to make it practicable,or, in otherwords,
patentablein the form pursued.
It is not proposedthis morning to go through the milling

literaturewith regardto thesematters,as the various sJ"ages
of all the matters involved were fully consideredat the time
of the hearingof the milling casesbeforeJudgesDillon, Nel-
son and myself. We were then very fully instructedas to
this new process,and also as to the stateof the art whenthe
new processarose,and the conclusionsannouncedin that
cn,seare very familiar to the cou11sel in this case,and to the
milling public generally,by this time.

Now the mills using this new processinterject rolls at
variousstagesin connectionwith grinding, and,after purify-
ing: regrindingthe purified middlings. Counselwere asked
whether they construedthis particular patentas covering
any useof rolls on purified middlings at any stflgeof the suc-
cessivegrindings,or whether,undertheir constructionof the
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patent, it was a use of rolls, one or more, at a stage inter-
mediate the first and second grindings. Counsel were under-
stood to say that the interjection of such rolls at anyone
of these successive stages was within the terms of the pat-
ent. The importance of that, if the testimony is understood,
relates to the question of infringement.
There was a controversy 'at an early stage of this cftse,

growing out of the transactions betweon Downton, Allis S:;
Co., of J'lIilwaukee, and this defendftnt, Yaeger. J lidge Dillon
and mysdf disagreed in opinion with regard to the effect of
the paper transactions involved, but his ruling with regard to
the matter was the ruling in the case. He bold
that if there was an infringement of this patent then the de-
fendant must answer, except as to the two chilled iron rolls
interposed between the first and second grindings according to
the terms of the patent, because Allis & Co., who were to
some extent assignees in this matter, made those rolls ac-
cording to Downton's description, Downfon himself superin-
tending the whole matter and putting them in the mill; the
\:ontention being on the part of Downton that he informed
these parties who had bought these rolls, which came uuder
a subsequent patent, that whilst he put them in they must
give him a royalty under his process patent, and hence any
use of the rolls by those parties did. not exonerate them from
a royalty therefor. Jndge Dillon and I concurred as to those
two; said they were supposed to have been put there for some
purpose. They were put there by the plaintiff, and under his
very patent, and if it is said that they were put there merely
to clog the machinery and for nothing involving a purpose,
such a proposition cannot be maintained.
Now the court is bronght, for the purposes of this case, to

the coestrnetion of this patent. It has been read and reread
very carefully. If there is anything in it that is patentable,
and involves novelty, it is not the usc of rolls at every stage
of this process-for all the Minnesota mills had been using it
before, and in Europe and Missouri the same thing had been
practiced for a long series of years-but it was the interjec-
tion of rolls between the first and second grindings, whereby
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certaineffectswould be pronuced; that is, suchuse flattens
the germor embryonicpartof the berry, andalso the pellicle,
by a crushinginsteadof a grinding pl'Gcess. It is very obvi-
ous to anyonewho has looked into this snhject that if this
grinding processis continued,wherebyall the matterof the
berry, includingthegerm-whichseemsto be themostobnox-
ious part of the whole-is mixed, then, instead of getting
a first quality of flour, you haveflour that is somewhatinfe-
rior in its character; for this waxy germ, in itself, hn,s no
especialnutritive property, but dama,gesthe flour through
variouscauses. Hence,if you can take that out in the first
instance,so that it shall not be ground into the body of the
flour, it is certainly a most beneficial effect. To do it you
must crush, not grind, for this little emhryonic p:ubic:1e is so
very minute that, unlessyou fla,tten it, it may, unclc:r trit-
uration or grinding, passinto the middlings, and if you grind
the middlings it will go into the body of the flour. So that
tho true constnwiion, ard tile only rOlUátrnction, t11::t WIll

uphold this patent is the of those rolls 11dwcen
the first and second.grindings of the pnrif!cd mielcllin':'i, By
that meansthe fluffy maaerwould ])() thrown oiT, lo:nin:". the
tailings to be 01181';(t(:11upon tllel'enJic:r.

Then comesthe llext qunstion: If that Le the tl'ne reading
of the patent,diel this defendantuse anything but the two
chilled iron rolls at that stageof the procesfl? rrl18 e\,:,lence
is very nnr,ertnin on that point. Some say that nwl,er the
\Yegmnll patentporcelainrolls were used at various stages.
But no lWtfter as to but. 'I'llis questionifl one to which the
court askedpal'ticnbl' attention,namely: here is a statement
that by the use of rolls in a pai'ticnlar Btage of this process
cortain bcmefwial remlts be hftd; that is, a flattening of
the germ ';0 that it will not passthrongh the bolts. Now is
that to be construedin this way; tllat any (1evice that migh
at any time thereafterbe had, whereby such a result may
occur, is coveredby this patent? It seemsthat anterior to
this patentMowbray and othershad beenusing rolls, and in
that very stage of the process,but the contentionwas that
the particular rolls that they were using did not effect the'
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end to the desired extent, and hence, subsequent to this pro
cess patent, it became necessary to have some rolls invented
which would effect the end.
Now, it is an elemental proposition as to patents that they

shall be so clear that by ordinary means they can be worked
out by a person skilled in the art. It is clear that, this patent
could not be operated by any method until some person
invented rolls, which, while they should not be corrugated,
because that would be as bad as the mill-stones in triturat-
ing, but should be smooth, and yet have sufficient grip and
be of sufficient hardness; and that was not all, they must
have the same diameters and work with equal speed, instead
of differential speed. Neither of which was suggested in the
patent.
To summarize, the claim of the patent is specific: "The

herein described process of manufacturing middlings flour by
passing the middlings, after their discharge from a purifier,
through or between rolls, and subsequently bolting and grind-
ing the same for the purposes set forth." Those purposes,
as the specification states, are mainly for flattening the germ.
That object was effected by the interposition of rolls at that
particular stage of the process. Rolls at other stages of the
milling process had been previously used, and even rolls by
Mowbray at that particular stage; hence, if the patent is to
be construed by its terms as covering the use of rolls at any
stage of the milling process, it had been long anticipated
prior thereto. If it is to be restricted to the use of rolls at
the particular stage mentioned, then, so far as this case is
concerned, the plaintiff is estopped, because he himself, as
heretofore decided, placed the only rolls used at that stage
in the defendant's mill.
On the other hanll, irrespective of the question of estoppel,

if the patent is for a process to be effected without any
known means of accomplishing the result, but requiring in-
ventive hculty, whereby rolls to accomplish the purposes, and
their modes of operation, were to IJe determined by new in-
ventions or discoveries, then the patent does not furnish to
anyone, as then skilled in the art, menns whereby the bene-
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ficial end could be accomplished. No one in the then exist·
ing state of the art could, by the use of any rolls known, or
by any modes of operating the same, have effected the
designed end. Consequently, to uphold this patent for a pro-
cess which would have been ineffective without some inven·
tions thereafter had, would be to block the path to all future
progress in the art of milling.
The necessary result is that I dismiss the bill, the patent

being void for want of novelty, and uncertainty.

LIGGETT &, 'MYERS TOBACCO Co. V. MILLER and others.
(Circuit Oourt, E. D. Missouri. March term. 1880.)

PATP.:NT-INTERFERING PATENTB-SEUVICE OF NOTICE OUTSIDE OF DI!\-
'l"H1cT.-In proceedings for relief against the owners of an interfering
patent, under section 4918 of the Hevised Statutes, no provision is made
for the service of notice upon parties outside of the district in which
such proceedings have been instituted.

S. S. Boyd,for complainant.
Hatch J: Stemand WinchesterJ: Beattie,for defendant"
MCCRARY, J., (orally.) This is a proceeding under sectiot

4918 of the Revised Statutes of the United States, touching
interfering patents. I will read the section in full :
"Whenever there are interfering patents, any person inter-

ested in anyone of them, or in the working of the invention
claimed under either of them, may have relief against the
interfering patentee, and all parties interested under him, by
suit in equity against the owners of the interfering patent;
and the court, on notice to adverse parties, and other due
proceedings had according to the course of equity, may adjudge
and declare either of the patents void, in whole or in part, or
inoperative or invalid in any particular part of the United
States, according to the interest of the parties in the pntent
or the invention patented. But 110 such judgment or adjurE.
ration shall affect the right of any person except the parties
to the suit, and those deriving title unuer them subsequent to
the rendition of such judgment."


