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The plaintiff can take such action on his judgment, for the
allowance of the same by the state court, as he may be ad-
vised.

UNITED STATES V. BIEllUSCH.

(Circuit Court, E. D Missouri. --.)

PRACTICE-RULINGS OF D1STHJCT JunGE ,\VHEN HOLDING THE (JmCIDT
COURT-WHEN BY CmCUIT JUDGE.-lt is well settled in
the eighth circuit that the rulings of the district jungc, wli ill' holding
the circuit (:ourt, are not suuject to review in the saine com!, by the cir-
cuit judge or justice, and the circuit judge will only sit t,) hear motions
for new trials in cases tricd in his absence, when the district judge so
desires and requests it.

INDJCTMENT-VVITHDHAWAJ. OF CouNT-EvIDE:>CE.-The w;ll11lrawal of
a count in an indictment docs not render the evidence olIet'ed incom-
petent, so far as it is legally applicable to tile counts of 1he indictment
not withdrawn.

S.um-FBAUDUJ,ENT S.\J,;;:-FI:AUDuLEK'r p');"E'is!oN-Evrn;.;NcE.-Evi-
dence of a fraudulent s,lIe j,; competent to iiupport a charge of fraudu-
lent possession under 11 count in an indictment.

,\VJTNEss--INFAMy-PHOOP OF l'oNvICTION.-Conviction of an infamous
crime must be shown by tlte record, and dues 110t ailed llw competency
of the testimony of a witnes,.

OF RgCORD-BEV, S'r. § '905-GE1:TWlCATE.-
The record of a judgment in the state of Illinois is not ad" i'sible III cvi-
dence in the circuit eomt of Missouri unless attested ill acconJance with
section 109 of the Hev. St. and duly certified.

,VJ'i'.... OF TEsTDIONY.-Evidence is admis-
sible in confirmation of the testimotlyof a persou who has becn convicted
of an infamous crime, in snch and so many parts of his IUITative as may
satisfy thc jury that he hns told the truth, but should not, perhaps, be
extcnded to such acts in the narr:l1 ive as are generally well known.

Motion for a new trial before the circuit judge, in an indict-
ment tried by the district judge while holding the circuit
court in the absence of the cirrmit judge.
Indictment. Motion for new trial.

J. In this case and one other I have at this
time heard, with the district judge, ill0tions for new trials
in cases tried before him when holding alone the circuit court.
I have done so at his request, and only for the purpose of
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advising with and assisting him. It is well settled in this
circuit that the rulings of the district judge while holding the
circuit court are not subject to be reviewed in the same court,
either by the circuit judge or the circuit justice. I make this
announcement so that it may be understood that I am hot to
be expected, as a rule, to entertain motions for new trials in
cases tried in my absence by the district judge, and that I
will only sit with the district judge in hearing such matters
when he desires and requests it. It is not enough that he
does not object or consents. Appleton v. Smith, 1 Dillon, 202.
In this case, however, I have, at the request of the district
judge, considered carefully the questions raised by coun-
sel for defendant in support of their motion for a new trial,
and am prepftred to announce my concurrence in his rulings.
The questions involved are, I think, sufficiently important

to justify me in stating the legal propositions upon which we
agreed, and which are conclusive of the motion. They are
as follows:
1. Evid 3nce offered in support of an indictment, contain-

ing severa.} cOunts, goes to the jury in support of each and all
the counts to which it is relevant, and so far as competent;.
and where one of several counts is withdrawn after evidence
has been offered, it is proper for the court to direct the jury
to consider such evidence, under counts not withdrawn, in so·
far as it is legally applicable to them.
2. In an indictment, charging in one count possession of

counterfeit coin, with intent to defraud, etc., and in another
count charging a fraudulent sale of such coin, evidence of
fraudulent possession and sale may be retained as supporting
the first named count after the second has been withdrawn
from the jury, though the person to whom such sale is made
is not named in the indictment. A fraudulent sale to any
person, whether named in the indictment or not, is competent
evidence to support the charge of fravdulent possession.
3. At common law a person convicted of an infamous crime

was rendered incompetent as a witness, but in England and
in most of the states of the Union the disqualification of
infamy has been removed, and a conviction may be shown
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only to affect credibility. Whart. on Ev. § 397. The
tendency of courts and legislatures is now strongly in the
-direction of the doctrine that all persons of sufficient intelli-
gence should be accepted as competent to testify, leaving to
the jury, and not to the court, the question of credibility. In
the courts of the United States, as well as in those of many
of the states, a defendant in a criminal case may now testify
in his own behalf. If, however, a conviction of an infamous
.crime is to be held to exclude a witness, it is clear that such
conviction must be shown by the record. "The record," says
Mr. Greenleaf, "is required as sole evidence of his guilt, no
other proof being admitted of the crime, not only because of
the great injustice of trying the guilt of a third person in a
-case in which he is not a party, but, also, lest in the multipli-
·cation of the issues to be tried the principal case should be
lost sight of and the administration of justice should be frus-
trated." 1 Greenl. Ev. § 372. "It is the judgment, and that
only, which is rereived as the legal and conclusive evidence
of the party's guilt, for the purpose of rendering him incom-
petent to testify. • '" • If the guilt of the party should
be shown by oral evidence, and even by his own admission
(though in neither of these modes can it be proved if the evi-
-dence be objected to) or by his plea of 'guilty,' which has not
been followed by a judgment, the proof does not go to the
competency of the witness, however it may affect his credi-
bility." Id. § 375.
4. The record of a judgment in the state of Illinois by a

court of that state, to be admitted in evidence here, must be
attested in the manner provided by section 905 of the Revised
Statutes, and the certificate must show that the person sign-
ing it as judge was, at the time of so signing, the judge,
chief justice, or presiding magistrate of the court in which the
judgment is of record.
5. Upon the question raised upon this motion as to what

evidence may be received in corroboration of the testimony of
a witness who is shown to be infamous, the authorities are
not perfectly agreed. 1 am, however, prepared to accept, as
.apvlicable here, the rule laid down by Chief Baron Joy in
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his work on the evidence of accomplices, pp. 98, 99, and
which is as follows: "The confirmation ought to be in such
and so many parts of the accomplice's narrative as may rea-
sopably satisfy the jury that he is telling truth without
restricting the confirmation to any particular points, and
leaving the effect of such confirmation (which may vary in its
effect according to the nature and circumstances of the particu-
lar case) to the consideration of the jury, aided in that consid-
eration by the observations of the See 1 Greenleaf Ev.
§ 381, note 1. This is, I think, a safe and sound rule, with,
perhaps, a single modification. The corroborating evidence
should not be extended to such acts in the witness' narrative
as are generally known, but should be confined to those mat-
ters which, whether in themselves material to conviction or
not, are seen to be well calculated to strengthen and confirm
the truth of his story.

In re

(Di8trict Court, E. D. lffix88oun. --1880.)

BANKHUPTcy-AsSIONEE-ALLowANcE Fon Sr·;nV[('ESAS AT'I'O!::"EY.-The
court in its discretion can allow an assignee in lmnkruvtcy additional
compensation for his services as an attorney at law in the conduct of
necess<try litigation for the preservation of til,; lJ:lnkrupt estate.

Motion to set aside extra allowance to an assignee in bank-
ruptcy for services rendered as an attonuy at law.
David Gold.,mith, assignee, in pC1'sona..
S. N. Holliday, for creditors.
TREAT, J. The motion in this caso raiRes tlw legal ques-

tion whether under any circumstances an assignee in bank-
ruptcy can be allowed, by way of a,dditiorml compensation,
any sum whatever for his services as attol'lley in the conduct
of neces::;ary litigation for the pre,ervation of a bankrupt
estate. 'fhe doctrine of trusts foruids the trustee to specu-
late for his own benefit, but leaves to the cllancellor to deter-
mine what the measure of his compensation should be.
An assignee, with the consent of court, can have an attor-


