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Demurrer to bill to set aside award. The facts set forth
in the bill, and in the amendments thereto, are substantially
as follows: On April 20, 1867, the complainant entered into
a contract with certain commissioners, appointed by the county
.court of Christian county, for the erection of a court-house
for the sum of $53,413. Complainant began the construc-
tion of the building and pursued it for about a year, when
complaints were made with regard to the poor quality of the
work, and complainant also made a counter claim for extra
work performed outside of the contract. It was finally agreed
to submit the whole matter to an arbitrator, and, on the
twenty-Recond of October, 1868, the complainant and the
commissioners, acting apparently without authority, agreed
that one Shryock, an experienced architect of Louisville,
should arbitrate and settle all matters of dispute between
them, taking the contract, deciding what deduction should be
made for defective and imperfect work and bad materials,
and also what Frick should have for the extra work, and
determine what should be paid him over and above the
contract price.
On November 3d tne arbitrator made his award, declaring

that the contractors should rebuild certain portions of the court-
house, and that complainant was entitled to receive for his
extra work the sum of $23,189.30 over and above the contract
price. The bill further alleges that in making this award the
arbitrator mistook the amount of extra work done, the mate-
rials furnished, and the price that was agreed to be paid to
the complainant therefor; and also made a mistake in meas-
uring the extra cut stone-work constructed by him ; and after-
wards, having discovered these mistakes, attempted to cor-
rect the same and make an amended award, which, it is con-
ceded, he had no authority to do, whereby he awarded to the
complainant the further sum of $4,186.28, this award being
dated October 3, 1870. The county appears to have paid the
complainant the amount originally awarded to him by the
arbitrator, and the complainant to have received it, but the
county refused to pay the amount allowed in the amended
award, or to have anything whatever to do with it further.
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Complainant further alleges that at the time the original
award was rendered, and for a long time thereafter, he did
not know of the mistakes, whereby he claims that the award
is invalid, and that after the discovery of such mistakes he
did not recognize or treat the award as valid or binding, and.
immediately gave notice to the arbitrator and to the defend-
ant that he would not be bound by the arbitration.

It seems that on the twenty-second of December, 1869, about
six weeks after the original award was made, the county court
entered an order to the effect that it was willing to hear the
arbitrator and others in reference to the complainant's claim,
and pay one-half of the arbitrator's traveling expenses, but
nothing was ever done by the county in affirmance of the
amended award. In what is termed the amended award the
arbitrator states that after his original award was completed
complainant brought him a certificate of one MeKennan,
stating that there was in the front portico cut stone not meas-
ured nor accounted for by the arbitrator, and also 6,980 brick
in the arches not measured nor accounted for by him, and
that upon examining fully into the matter he ascertainel1 that
in the measurement formerly made and inserted in his award
the arches and soffit of the portico, which should have been
measured three times, were measured but once, and the bases
and caps of the pilasters of the portico in the second story,
and the work of the groined arches, had not been measured
at all.
The bill of the work so re-examined amounted to $2,323.78.

It seems also that in the original award he allowed only $1.50
per foot for the stobe-work of the portico, and that after the
award was completed he wa,s shown the record in the books
of the commissioners of an agreement to pay the complainant
at $1.75 per foot for all extra stone-work done on the build-
ing, and he considered it a !Uatter of justice that he should
be allowed the additional 25 cents on all the extra cut
stone-work, which would amount to $2,492.50, making the
whole of his claim, not included in the original amount,
$4,816.28. The prayer of the bill is that the original award
be set aside: (1) for want of authority in the commissioners
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to enter into it; and (2) for the mistakesof fact; and that
thedefendantbedecreedto payto him the sumof $13,535.06,
which he claims is still due.

Defendantdemursfor want of equity.
L. H. Noble, for complainant.
B1tllitt, Bullitt If Harris, for defendant.
BROWN, J. I am clearly of the opinion that the award

oughtnot to be vacatedfor want of authority in the commis-
sionersto makethe submission. While it was probablynot
within the scopeof their power asagentsof thecountyin the
construction of the court-house,the award was formally
approvedby the countycourt on the fifteenth of July, 1869,
and the money paid in pursuanceof it, and the act of the
commissionersin makingthesubmi.ssionwastherebyratified.
Besidesthis, it doesnot lie in the mouth of the complainant
to claim that the defendantshad no authority to enterinto
the arbitration,he havingbecomea party to it, andconsent-
ing to be boundthereby.

Whether the bill makesout a case for setting aside the
awarduponthe ground that the arbitrator was mistakenin
his facts, is not entirely clear. The authoritiesall agreethat
for certainmistakesof fact an awardmaybe setaside,as,for
instance,if the mistakeappearsupon the face of the award
in a matterof computation,or if it should turn out that the
arbitratorhadmadeuseof false scalesor measurements,or
had llsed an imperfectcompassin runningthe boundariesof
land,or hadbeenguilty of anyothergrossandpalpableerror
which he had committedwithout fault of the party seeking
to setasidethe award.

The leadingAmericancaseuponthe subjectis that of the
BostonWater-PowerCompanyv. Gray, 6 Met. 131, 169 and
182. In a very learnedandexhaustiveopinion, Chief Justice
Shawdiscussesthe whole subjectof mistakesof law andfact
in the awardof arbitrators,andcomesto the conclusionthat
an awardmay be setasideif themistakeis of sucha nature,
so affecting the principlesupon which the. award is based,
that if it had been seasonablyknown and disclosedto the
arbitrators,if the truth hadbeenknown and understoodby
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them, they would probably have cometo a different result.
"The mistake must be of somefact, inadvertently assumed
andbelieved,which cannow be shownnot to havebeenas so
assumed." This caseis followed by Rundelv. La Fleur, 6
Allen, 4:80; Palmerv. Clark, 106 Mass.373; Carter v. Carter,
109Mass.306; Spoorv. Tyzzer,115Mass.4:0; Davisv.Henry,
121 Mass.150. Thesecaseslay down,as I conceive,the true
doctrine,that if the facts relied upon to invalidatethe award
werebefore the arbitrator,consideredby him, and his judg-
mAnt wasbasedupon those facts, the awardcannot be set
asideby showingthat he cameto a wrong conclusion; but if
a fact existedto which his attentionwasnot called,andupon
which he was not askedto apply his judgment,or if he was
so misledor deceivedthat he did not apply the rules which
heintendedto applyto the decisionof the case,so that upon
his own theorya mistakewas madewhich causedthe result
to be somethingdifferent from that which he would have
reachedby the exerciseof hisreasonandjudgment,theaward
oughtto be vacated.

In Schenckv. Cuttrell, 1H. W. (.treen's0h.297,it is saidthat
an awardoughtnot to be setasideunlessthe arbitratorhim-
self would changeit if the alleged mistakewore shown to
him.

Applying theseprinciples to the caseunderconsideration
it appearsthat in allowing complainant'sclaim for extra
work he fixed the price of the cut stone at $1.50 per foot;
whereas,it is shownto him afterwardsthat the commission-
ers had contractedto pay $1.75 per foot. Herewasa mis-
takewhich was not called to his attention,andwhich would
havemadea differenceof $2,4:92.50in his award. It further
appearsthat he overlookeda very considerableamount of
extrawork in and aboutthe portico, and madea mistakeof
measurement,which, if the actual facts had been made
known to him, would haveincreasedthe awardby $2,323.78.
Now, if thesefacts had beencalled to his attention,and he
had consideredth.em and rejectedtheclaim, therewould be
no ground for setting aside the award. But, as by his own
statementsthey wereoverlooked,andhe appearsto be desir-
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OU8 of correctingthem, it would seemto be a case,particu-
larly so far asthe allowanceof $1.50insteadof $1.75a foot
is concerned,for vacatingthe award.

Upon the whole I havecometo the conclusion,taking the
allegationsof the bill together,the complainanthasstateda
casewhichmayultimatelyresult in theawardbeingsetaside,
and that this bill ought not to be dismissdupon demurrer"
Possibly, counsel may agreeto submit the case upon the
testimonytendingto invalidatethe award,without goinginto
the testimony showing the amount actually due the com-
plainant,if the award be set aside,and thus saveexpense;
but I think it would be unjust to dismissthis bill, and allow
the caseto go to the supremecourt, where the bill might be
held sufficient, the casesent back, and the litigation indefi-
nitely prolonged.

The demurrerwill thereforebe overruled.

MILLBANK V. THE SCHOONER "A. P. CRANMER" and others.

(DiBtriot OO'U7't,E.D. NeAD York. January24, 1880.)

COLLISION-STEAM VESSEL AND SAILING VESSEL.-RULE 20, REV. ST. f
4233.-Rule20, Rev. St. ¤ 4233, thata steamvesselshould keep out of
the way of a sailing vesseldoesDot apply to a tow composedof two
steamtugsand17 canalboats.

In admiralty.
BENEDICT, J. On'thetwenty-fourthday of July, 1877,the

schoonerA P. Cranmerand tl)e canal boat JohnA. Heister
camein collision in the bay of New York and the canal boat
was sunk. At the time of the collision the schoonerwas
sailing down the bay upon the starboard tack, and was
betweenBedloe'sIslandandthe can-buoyon Robbins Reef.
The'canalboatwasthe outsideboat on the port side of the
headtier of a tow of 17 canal boats then being towed from
Amboy to New York by two tugs-theW. C. Nichols and the
Sammie. The tugswere towing oneaheadof the other, the
Nieholsbeing the leadingboat, and were pulling the tow at.


