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for the accommodationof Groves, to securean antecedent
indebtedness;(3) that in considerationof a mortgagefrom
Grovesto Ronald, made September18, 1876, to securethe
samedebt and a further indebtednessof $1,000, the said
Ronaldboundhimself to, and did extendthe time to, Groves
within which to pay said note, and agreed to forbear suit
thereonwithout the knowledgeand consentof said sureties,
andthatthey were therebyreleased;(4) that the saidGroves
haspaid on accountof saidnote, on the sixteenthof Novem-
ber, 1876, $400, and on the fourteenthof February,1877,
$739.65; (5) that Grovesshippedtobaccoto Ronaldfor sale
sufficient to pay said note, and instructedhim to so apply it,
which he failed to do.

So far as the foreclosureis concerned,the first, secondand
fifth defenceswere abandonedupon the hearing. The claim
of vaYILe.lt of $400 on the sixteenthof November,1876, set
up in the fourth defence,wasalso abancloned,the proof being
clear th:tt Groves paid Ronald the $400 as a part and on
accountof a purchasethat day madeby Ronald,of Groves&
Shurley,for Groves' accommodation. It seemsthat Groves
& Shurleyclaimedthat Groveswasindebtedto themin about
the sum of $5,000; that Ronaldundertookto settle anddid
settlethe claim for $1,100,and paid $500 in cash,of which
Grovesadvancedhim $400 on the sixteenthof November,
1876.

The paymentof $739.65 of February14, 1877, is still
insistedupon,but, in my opinion, it is not madeout by a pre-
ponderanceof testimonythatsuchpaymentwaseverapplied,
or intendedto be applied,upon the note in suit. Defendant
Groveswasa farmer andtobaccospeculator,and Ronaldwas
the soniormemberof the firm of Ronald& Co., composedof
F. S. J. Ronaldandhis son W. A. Ronald.

The businessof this firm was that of tobaccowarehouse-
men and commissionmerchants. In January,1875, GrOll);
appliedto t,hemto advancehim moneyto be usedby hill! :]1

the purchaseof tobacco,which he was to consign to tll(.: 111.

They exa,ctedof him a reasonable,security,as indemll
against10s8,before they would open an accountwith 11, ,i.
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and the note and mortgagein controversywere given, and
Ronald& Co. appearedto have advancedhim, upon the day
following the executionof thenoteandmortgage,$2,000,and
other sums thereafter to the aggregateamount of about
$12,000, from which, deducting credits of somewhatover
$9,000,thereis still claimedto be a b:llance due of $3,500.
The relative businessof the two parties consistedin Groves
makingpurchasesof tobaccoupon advancesmadeby Ronald
& Co., and consigningthe tooocco to them at Louisville for
sale; when sold, the amountwould be creditedupon Groves'
indebtednessto them.

On the twenty-third of January,1877, Ronald, Webb &
Co., the successorsof Ronald& Co., were adjudgedbankrupt,
and complainantwas, by consentof their creditors, chosen
trustee. The payment was made to complainanton Feb-
ruary 14 of the sameyear. Meguiar swearsthat Groves
shippedhim tobaccowhich sold for $900, without any direc-
tion as to the proceeds; that when he sold it Groves was
present,and wanted all the net proceeds; that he handed
him $160 in cash,and told him he would credit the balance
on his account,then held by him as trustee,to which no ob-
jection was madeby Groves,andit was so credited. Groves
s\vearsthat he instructed Meguiar to apply this upon the
Mayes note. Meguiar admits a conversationof this kind,
but says it took placeseveralmonthsafter he had received
the money, and applied it generally upon Groves' account;
that having given the credit upon the accountgenerally,he
refused to changeit. This theory seemsto me much the
more probable,not only becausesuch had been the general
courseof their buiness,but also from the fact that Meguiar
did not have the Mayes note, nor know of its existenceat
the time the sale of the tobaccowas made, and indeeddid
not even have the note when, as he says, Groves, several
months afterwards, requestedhim to credit the amount
upon it.

The more serious question in this case arises from the
alle,;ecl extensionof time and �c�o�n�s�e�q�u�e�~�1�t releaseof the sure-
ties, by reasonof a chattelmortgagegiven on September18,
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1876, to W. A. Ronald, the surviving partnerof Ronald &
Co., for $3,000. Grovesswearspositively that, finding himá
self indebtedto Ronald in somewhatover $3,000,an agree-
ment wasmadeto extendthe time on the Mayesnote,and
forbearsuit, without the knowledgeand consentof the sure.
ties,by giving a chattelmortgageupona quantityof live stock
thenownedby him, it beingunderstood,ashe says,that the
live stock shouldremainin his possession,and,whenfattened
andsold, the proceedsshould be paid over to Ronald in set-
tlement of his claim. It seems,however,that the hogs all
died of cholera, and the mortgage,whenforeclosed,realized
lessthan$200.

Did the giving of this mortgageextendthe time for the
paymentof the Mayes debt? It certainlydid not uponits
face. It recites"that whereas,the said Groves is indebted
to said Ronald in the sum of $3,000,now due and payable:
Now, to securethe duepaymentof saidsum, the saidGroves
herebysellsandconveysunto the said Ronald,etc.á ¥ ¥
provided.. however, should the said Grovespay, or causeto
be paid, the sum of $3,000, and the interest thereon,then
this mortgageto be null and void, otherwise to remain in
full force and effect."

It is well settledthat, in order to releasesureties, the
agreementto extend the time mustnot only be given for a
consideration,but it mustbe a binding agreement. Thereis
evidencein this case tending strongly to show that this
mortgagewas in reality madeby Grovesto protecthis prop-
erty from his othercreditors;but, grantingthat the mortgage
was executedfor a valuableconsideration,was therea bind-
ing agreementto extendthe time?

As beforeobserved,the mortgagedoesnot purportto do 80

upon its face. No time is fixed for payment,andthe rule in
suchcasesis that the paperis payableimmediately. 1 Dan.
on NegotiableInstruments,¤¤ 88, 599; Cornell v. Moulton,
3 Den. 12. And parol evidenceis not admissibleto i:lhow
that it wasto bepaid at a future date. Thompsonv. Ketchum,
8 John.190; 1 Par.áonBills, 381; 2 Phillips on Evidence,
675; 1 Dan.on NegotiableInstruments,¤ 80. So, if a prom-
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issory note be mf,tde payable on demand, evidence that it was
payable at some other time, or upon a contingency, is inad.
missible. 2 Par. on Bills, 504; 1 Dan. on Negotiable Instru-
ments, § 80; Free v. Hawkins, 8 Taunt. 92; Woodbridge v.
Spooner, 3 B. & Ald. 283.
These authorities seem to demonstrate that, if Ronald had

seen fit the �n�e�~�t day to file a bill to foreclose this mortgage,
Groves could not have shown in defence a parol agreement
that no action should be taken upon it until his stock had
been sold. If such be the case, then it clearly did not oper-
ate to extend the time for the payment of Mayes' debt.
Again, in ord'er to release the sureties the extension must be
for a definite time. Brandt on Guaranty, § -.
I think it extremely doubtful whether, upon Grove's own

statement, the time for payment was fixed with sufficient
certainty. It depended upon a contingency which might
happen within a week, and might be postponed for months.
I think the complainant is entitled to a decree.

THE STATE OF MISSOURI, etc., v. MERRITT and others.
(Ci'rcuit Court, E. D. Missouri. March 17, 1880.)

REMOVAL OF CAUSE-ACT MARCH 3, 1875-TERM PRIOR AND TRIAL
SUBSEQUENT TO PASSAGE OF ACT.-The right to remove a cause from
a state court, under the act of March 3, 1875, is lost where such cause
was tried in a term which began before, but at a date which was subse-
quent to, the passage of that act.

Motion to remand the cause to the state court.
Cane, Jamison x Day, for plaintiff.
George P. Strong, for defendants.
MCCRARY, J. This cause is bronght here by removal from

the circuit conrt of the city of St. Louis, and the motion now
before us is to remand it to that court, for the reason that
the petition for removal was not filed within the time pre-
scribed by the act of congress of March 3, 1875.
The third section of that act requires that the petition for
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removal shall be filed "in such state court before or at the
term at which saidcausecould be first tried, and beforetrial
thereof." In this casethe faotsarethatthe actof congress
took effect March 8, 1875,at which time this causewaspend.
ing in the statecourt, which was then in session. The term
of the state court beganin February, 18'75, several weeks
before the passageof the act, and continuedsome months
after its passage. On thetenthof March, 1875,-sevendays
after the passageof the act,-thecasewas tried, and there
wasverdict and judgment for the plaintiff. 'rhe causewas
tal,enby writ of error to the court of appeals,and thenceto
the supremecourt of Missouri, and, having been reversed,
was in Januarylast remandedto the circuit court of the city
of St. Louis for re-trial. Thereupon,on January31st last,
it was, upon petition of defendant, removed to this court.
Was the February term, 1875,of the said statecourt, "the
term at which said cause could be first tried," within the
meaningof the act of congress? The position of the coun-
sel for the defendantis that the term of court intendedby
the sttttuteis a term beginning after the passageof the act,
andto sustainthis view he has cited numerousauthorities,
which arecited in the note of this opinion. I have exam-
imld thesecasesand do not fina that they have the effect
claimedfor them by counsel.

Someof them hold that wherea casewas tried before the
paflsageof the act, anda newtrial wasgrantedsubsequentto
its passage,a petition for removalwas in time if filed at any
time beforethe first term at which suchsecondtrial couldbe
had; andothershold that where the casewas penelingwhen
the act took effect, and for one or more termsbefore,andthe
petition for removal was filed at or before the first term
thereafterat which the casecould be tried, it was in time.
In oubstance,the rule establishedby theadjudicationsis that
thp. act appliesto casespendingfit the time of its passage,
aLl there shall be an opportunity to apply it to all such
cases. But no casehas been cite I which holds the right of
removalwas not lost by voluntarily going to trial in thestate
court after the passageof the act, and I am certainly not


