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to convey to plaintiff several designated tracts of real estate,
including one which is averred to be with no other descrip-
tion——“160 acres of Missouri land, with perfect itle.”

It is averred in the bill that defendant Brewster was a
party to the transaction, although not signing the contract,
and that the farm in Carroll county, Missouri, above named,
was, by consent, conveyed to him instead of Betts, and that
he had notice of plaintiffi’s claim. It is conceded that the
contract has been complied with in all respects, except as to
the conveyance of the 160 acres of Missouri land. Concern-
ing this latter, which is the subject of this controversy, the
facts, so far as they need now to be determined, are as fol-
lows: The plaintiff, by an instrument in writing which is
not dated, but which was executed prior to January 7, 1874,
assigned his claim for the said 160 acres of Missouri land fo
one J. S. Winfrey. This assignment was in the form of an
order, addressed to defendant Betts, directing him to make
the deed for said land to Winfrey, and signed by the plain-
tiff. On the seventh of January, 1874, it was assigned by
Winfrey to John Dickinson, and on the fourteeth of March,
1874, it was presented to and duly accepted by defendant
Betts. Thus the matter stood when, on the thirty-first of
December, 1878, this suit was brought. On the first of Au-
gust, 1879, seven months after the filing of the bill in this case,
the order was assigned by Dickinson to the plaintiff.

It is insisted for the defence that these facts show that
plaintiff did not own the cause of action at the time he
brought the suit, and that therefore he cannot recover, in
view of the well settled rule that the plaintiff in a suit must
recover, if at all, upon the facts as they existed when he com-
menced proceedings. Reppy v. Reppy, 46 Mo. 571 ; McDowell
v. Morgan, 33 Mo. 555; Waterman on Set-Off, 414. But it
is ingisted by the counsel for plaintiff that the case does not
fall within this rule, because the assignment from Green to
Winfrey was fraudulent and void. The proof upon this sub-
ject is that the consignment was executed in assideration of
the purchase by plaintiff from Winfrey of the right to use and
gell a certain patented article within a specified territory.
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The plaintiff testifies that a portion of the territory had been
previously sold, and that he was therefore defrauded ; but he
does not claim that all the terrifory had been previously sold,
nor that the consideration for the assignment wholly failed.
On the confrary, he admits that he made sales under the
patent, and received some money therefor, though the amount
is not specified.

It is evident, from the plaintiff’s own statements upon this
subject, that the contract of assignment was voidable only,
and not absolutely null and void. It was not a transaction
which he could of his own notfion disregard in toto. He could
not proceed to sue upon the confract as if it had never been
assigned. It was probably a case in which the plaintiff had
the right to rescind the contract by taking the necessary
steps. But to do this he was bound to return, or offer to
return, whatever of value he had received under the contract.
He was bound to do whatever was in his power to place the
parties in statu quo. Bishop on Contracts, § 203, and cases
cited in note.

But it is further insisted that the proof shows that after
the execution of the assignment, and while it was outstand-
ing, the plaintiff demanded a deed from Betts, and notified
him that the assignment to Winfrey was fraudulent, and that
Betts then agreed virtually to convey to plaintiff, and did not
ingist upon the objection that the assignment and his accept-
anee thereof were outstanding. Here there is a serious
conflict of testimony, but my conclusion is that the new
promise is not established. Nor could it be upheld if proved,
as it seems to have been without consideration. Besides, all
the probabilities are against the correctness of plaintiff’s
version of this transaction. .

It is not at all probable that Betts, with a knowledge that
the assignment, with his written acceptance thereon, was
outstanding, voluntarily agreed to make the deed in disregard
thereof, and at his own risk. These considerations lead
inevitably to the conclusion that the plaintiff did not own the
causge of action when the suit was brought.

- Counsel have discussed several other questions, to-wit: (1)
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‘Whether there is sufficient proof of notice to Brewster; (2)
whether the vender’s lien was lost by his assignment of the
claim for balance of the purchase price; (3) whether the
plaintiff, if entitled to a lien, should recover the sum claimed
($1,180) and interest, or only the actual value of the 160
acres of Missouri land.

The ruling upon the question first discussed renders it
unnecessary to pass upon any of these questions. I may
remark, however, that there is a serious conflict of authority
upon the question, whether a vendor’s lien can be assigned,
(see Macketti v. Symmons, White & Tudor’'s Lead. Cases in
Eq. 235,) although the plaintiff cannot recover in this pro-
ceeding, because he had no cause of action when the suit
was commenced; yet, as he has since come again lawfully
into possession of the claim, and now owns it, I think it right
to dismiss the suit, without prejudice, at plaintiff’s cost, and
it 18 8o oxdered.

-

&AUsE and another v. Knarp and another.

(Cireust Court, B. D. Missouri. March 24, 1880.)

Preapina—CERTAIN RULEs RESTATED.—(1) In pleading, the parties re-
spectivédly must aver the issuable facts and nothing more; (2) if a plead-
ing has not sufficient issuable facts to constitute a cause of action or
defence, or is mixed with statements as to evidence to support the same,
the opposite party may demur; (3) if a pleading is so vague and confused
that the material and immaterial allegations are intermixed, or a mass of
statements are contained therein, some issuable and others non-issuable,
the opposite party may move to make the pleading more definite and
certain; (4) but motions to strike out special clauses and sentences in a
pleading will not be entertained.

Motion to strike out a special defence.

Dryden & Dryden, for plaintiffs.

Vernon W. Knapp and McComas & McKeighan, for defend-
ants.

McCrary, J. This is a motion to strike out a special
defence. This cause was before the court at a previous term,
Judge Dillon presiding, at which time it was suggested that
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the questions designed to be raised could be presented in a
better form under a special answer. Since then an amended
petition and an answer thereto have been filed.

It is of importance, not for this cause alone, but for the
general practice of the court, that the modes of proceeding
should be clearly understood, and I therefore take this
occasion to restate some well settled rules which prevail in
this court,.

Mr. Justice Miller, at an early day, with the concurrence
of Judges Dillon and Treat, held : '

First. That in pleading, the parties respectively must aver
the issuable facts and nothing more.

If irrelevant and redundant matter is inserted in the peti-
tion or answer the court will not entertain a motion to elim-
inate the same, but will receive a motion to make said
pleading more certain and definite. The reason for thisrul-
ing is based not only on the essential requisites of good
pleading, but on the duty of attorneys to so plead as not to
drive the opposing attorney, with the aid of the court, to do
the pleading for the party. The function of the court is to
pass upon the papers filed, and not to become the pleader for
the parties. Let the plaintiff and defendant respectively
come to an issue, not on matters of evidence, relevant or irrel-
evant, but on the ultimate facts, determining their respect-
ive rights. There is nothing in the Missouri practice act
which abrogates those essential rules of pleading. The very
object of pleading is to bring the parties face to face with the
issuable facts on which their rights depend.

Second. If a pleading has not issuable facts sufficient to
congtitute a cause of action or a defence, or is mixed with
statements as to evidence to support the same, the opposite
party may demur; so that the court, disregarding the irrele-
vant matter, may determine whether the alleged cause of
action or special defence has any foundation in law.

Third. If the vicious pleading is so vague and confused
that the material and immaterial allegations are intermixed,
or a mass of statements are contained therein, some issuable




