
868 JEDERAL REPORTER.

izen of the state of New York, and was made a. party to the
suit, that he might be decreed to deliver over to the com.
plainant the custody and possession of the mortgage and bond
and .assignments, which, it was alleged, he had unlawfully
retained after his transfer of the Baml'l to the complainant.
The bill contained the prayer that if the said complainant
should fail to get the possession of the bond, mortgage and
assignments, the said bOlid and mortgage might be foreclosed
without Buch possession, and proof made of the amount due
thereon. The other defendants were made parties, either
because they had become purchasers of some portion of the
mortgaged premises, Bu}jject to the lien of the mortgage, or
because they were the judgment creditors of Elisha Ruckman,
and had attached his right and interest in the mortgage by
proceedings in foreign attachment, by virtue of which they
claimed to have a lien upon the mortgage debt.
The petition for the removal of the cause into this court

was filed by the defendant Elisha Ruckman under the sec-
ond section of the act of congress of March 3, 1875, which
provides "that any suit of a oivil nature, at law or in
equity, now pending or hereafter brought in any state oourt,
where the matter in dispute exceeds, exclusive of costs, the
snm or value of $500, • • • • in which there shall be
a controversy between cItizens of different states, • • •
• either party may remove said snit into the circuit court of
the United States for the proper district. And when, in any
suit mention.ed in this section, there shall be a controversy
which is wholly citizens of different states, and which
can beJully determined as between them, then either one or
more of the plaintiffs or defendants, actually interested in
such controversy, may remove said suit into the circuit
court," etc.
It will be observed that there are two clanses to this seo·

tion, the first having referenc.e to A suit in ':fhich there is a.
controversy between citizens of, different states, and the
second too. suit in which there is a controversy which is
wholly betwoon citizens of different states, and whioh can
befuHy oetermiried as between them. A suit of the first
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eharacteris only remova.blewhen. eitherparty-i. e., all of
the plaintiffs or all of the defendants-joinin the,petition
for removal. National Union Bank of Dover v. Dodge, 25 Int.
Rev. Rec. 304. But a suit of the secondcharactermay be
removedby oneor of the plaintiffs or defendantsactu-
ally interestedin suchcontroversy. If the presentcauseis
removableby theseproceedings,it must be under thelas,t
clauseof the section,asonly oneof the defendantshasfiled
thepetition.

We have,then, to consider,thesetwo questions:(1) Does
the suit embracea controversy;whichis wholly betweenciti-
zensof differentstates,andwhich canbefully determinedas
betweenthem? (2) Has the Ruckmanan actual
interestin such controversy? H both are answeredin the
affirmative the removalis within the law, otherwisethecause
mustbe remanded.

I It is concededthat a suit may include more than one
controversy Theremaybeseveral. Many different subjects
of controversy are often involved in a suit, in some of
which oneor moreof the defendantsareactuallyinterested,
andthe otherdefendantsarenot.

In Taylor v. Rockefeller, 18 Am. Law Reg.307,Mr. Justice
Strong,in interpretingthis clauseof the third sectionoftha
act, says: "The right of removal is given where anyoneof
these controversiesis wholly betweencitizens of different
states,andcanbefully determined,as betweenthem,though
there may be other defendantsactually interestedin other
oontroversiesembracedin the suit. The clause'a contro-
versywhich canbe fully determinedas betweenthem,' read
in connectionwith the other words, 'actually interestedin
stwh controversy,'implies that thel'e may be otherpartiesto
the suit, andevennecessaryparties,who are not entitled'to
remove it. Such otherpartiesmust be indispensableto;a
determinationof that controversy,which is wholly between
the citIzens of different states,ot their being parties to the'
actiohis no obstacleto the removalof the caseinto the cir-
cuit court,"
,v.l.no;6-á24
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In determiningthe questionof thejurisdictionof this court
in the casewe mustlook at the petition for removaJ,and the
bill and answerfiled, andascertainwhethersuch a contro-
versyis found as the actof congressprescribes.

None such is suggell.tedin the petition. The removal is
prayedfor beoousethe controversyin the suit is betweenciti-
zensof different states. But that is one of the groundsof
removalstatedin the first clauseof the section,in whichthe
united action of all the defendantsor all the plaintiffs is
necessaryto makethe petitionoperative.

I, might rest the decision of the motion upon this, aud
remandthe cause,(Gold Walking €J Water 00. v. Keye" 6
Otto, 201,)butasit wasnotadvertedto in the argument,and
anotherquest;onwasfully discussed,it will not be improper
for me to give it someattention.

nwill be observedthat. MargaretRuckman,beinga feme
covert,has filed her bill of, ;complaint, by her Dext friend,
eamueJM. Hopping, who is a citizen of the- state'of New
Jersey. It wasinsisted,onthe hearing,thathethusbecame
a necessaryparty to the suit, and as the petitioner fOl the
removalwasa citizen of New York, and the saidHopping a
citizen of New Jersey,a oontroversyexistedbetweenoitizens
of different states.

It was in accordancewith áthelong establishedprinciples
of equity practicefor the complainant.a femecovert, to file
the bill her next friend. n may be doubted,however,in
new of the legi8'lation of New Jersey in rp,gard to married
women,whethersucha coursewasnecessary. The eleventh
sectionof the married women'sact, (Rev. St. of N. J. 638,)
provides that a marriedwoman may mainta.in anaction in
her own namefor the recoveryof money,andall property,
real or personal,which by that act was declaredto be her
separateproperty.

But, whethera necessaryparty or not, thenext friend thus
introducedhasnopossibleinterestin anycontroversyinvolved
injhe suit. No decreecould be madefor him, wherebyhe
would be personallybenefited, or against him, exoept for
costs,if the real oomplainantfailed to establishher claim to
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the property. m ascertamingme parues&0 ,hecon-
troversywe must look at the substanceandnot at the mere
form. The bill wasfiled byMrs. Ruckmanfor theforeclosure
of a mortgage,and in the suit therewas involved a contro-
versy with her husbandas to the rights of ownershipand
possessionof the original papersevidencingthe e:Dsten.ceof
the mortgage. The petitionerwas,doubtless,actually inter-
estedin that question,and so was the complainant. It was
the principal controversyin thesuit. The husbanda:!ld wife
were the realpartiesto it, andboth arecitizensandresidents
of the stateof New York.

But, besidesthis, admit it to be true that SamuelM. Hop-
ping was a necessaryparty, what controversyarisesin the
proceedingswhich is wholly betweenhim andthe petitioner,
andwhichcanbefully determinedasbetweenthem? Surely,
not the controversyabout the ownershipand possessionof
the bonds and mortgages,becauseMrs. Ruckmanhas an
interestin that question,andwas an indispensableparty in
a suit for its determination.

In short, I am unableto find in the petitionor the plead.
ings any facts which warrant the removal by the dpfendant
Ruckman,and the causemust be remandedto the oourt of
chanceryof New Jersey,with costs.

GARRETT and others tl. SAYLES and others.

SAYLES and others 'U. GARRETT and othcta.

(OWcui' OlYUrt. D. RhodeI8land. March I, leBO.}

LIABILITY OJ!' 8'roClUlOLDER&-BoJlD8 BEOUlUID

BY MORTGAGE OJ!' CORPORATE PRoPERTY.-Theissue of negotiable
bonda,aecuredby mortgageupon all the propertyof a corporation,and
allottedfJ'/'O rata to the atockholders,doesnot relievesuchstockhQlders
trom their personalliability, underthe stD.'u.tesof Rhodelaland,to the
assigneesof suchbonds.
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BARXRUPT 8'rocmoLDER-CONTI1£lJING LIABILITy-INDEMNITY 01' As-
SIGNEE IN BANKRUPTcy.-A stipulationby a purchaserof suchbondsto
indemnify theassigneein bankruptcyof the original holderof a part of
suchbondsagainstall liability asa stockholderin saidcorporation,does
not relievethe bankruptor othermembersof the corporationfrom their
personalobligationto thepurchaserof suchbonds.

The American File Companywas incorporatedby an aet
of the legislature of Rhode Island in May, 1863, and was
organizedin the Junefollowing. Thecompanyboughta pat-
ent under which the manufactureof files had been before
carried on in Baltimore, and the personswho sold them the
patent took nearlyone-half the stock of the new company.
The capital appearsto havebeeninsufficient for thebusiness,
and for someyearsmoneywas raisedor credit was obtained
upon the notesof the company,indorsedby the stockholders,
all of whom were liable for the debtsof the companyunder
the statutesof RhodeIsland, relating to manufacturingcor-
poratbns,by reasonof the omissionto file certainstatements
necessaryto relievethat liability.

In 1870 the companyduly resolvedto issuebonds,secured
by a mortgageof all their corporateproperty, real and per-
sonal, to be offered to the stockholders,pro rata, until April
1, 1870,and suchaswerenot then takenwere to bedisposed
of "in the order of applicants." The bonds and mortgage
were made accordingly. The bondswere payableto bearer
in five years from January1, 1870, with interest at 10 per
cent. per annum, for which couponswere attachedto them.
Allen A. Chapmanwas the principal stockholder in Balti-
more, and he took and paid for, in the.indorsednotesof the
company,the full proportion of bonds allotted to the stock-
holdersin that city. The noteswith which he paid for them
belongedto his firm of Kirkland, Chase& Co. Severalof the
smallerstockholdersrefusedto subscribe,andhe,or his firm,
retainedthe bonds.

Kirkland Chase& Co. were merchantsdoing a large busi-
nessin Baltimore, and for 30 years or more they had dealt
with ihe plaintiffs, Robert Garrett& Sa11.8, bankers,of Balti-
more, and amongother things they used1JO borrow moneyof
the bankersupon collateralsecurity. In the summerof 1872


