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izen of the state of New York, and was made a party to the
suit, that he might be decreed to deliver over to the com-
plainant the custody and possession of the mortgage and bond
and assignments, which, it was alleged, he had unlawfully
retained after his transfer of the same to the complainant.
The bill contained the prayer that if the said complainant
should fail to get the possession of the bond, mortgage and
asgignments, the said bond and mortgage might be foreclosed
without such possession, and proof made of the amount due
thereon. The other defendants were made parties, either
because they had become purchasers of some portion of the
mortgaged premises, subject to the lien of the mortgage, or
because they were the judgment creditors of Elisha Ruckman,
and had attached his right and interest in the mortgage by
proceedings in foreign attachment, by virtue of which they
claimed to have a lien upon the mortgage debt. v

The petition for the removal of the cause into this court
was filed by the defendant Elisha Ruckman under the sec-
ond section of the act of congress of March 3, 1875, which
provides “that any suit of a civil nature, at law or in
equity, now pending or hereafter brought in any state court,
where the matter in dispute exceeds, exelusive of costs, the
sum or value of $500, * * * * in which there shall be
a controversy between citizens of different states, * * *
® either party may remove said suit into the eircuit court of
the United States for the proper district. And when, in any
suit mentioned in this seciion, there shall be a controversy
which is wholly between citizens of different states, and which
can be fully determined as between them, then either one or
more of the plaintiffs or defendants, actually interested in
such controversy, may remove said suit into the eircuit
court,” ete.

It will be observed that there are two clauses to this sec-
tion, the first having reference o & suit in which there is a
controversy .between citizens of, different states, and the
second to a suit in which there is a controversy which is
wholly between citizens of different states, and whiech can
be ‘fully: determined as between them. A suit of the first
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character is only removable when either party—. e., all of
the plaintiffs or all of the defendants—join in the petition
for removal. National Union Bank of Dover v. Dodge,25 Inf.
Rev. Rec. 304. But a suit of the second character may be
removed by one or more of the plaintiffs or defendants actu-
ally interested in such controversy. If the present cause is
removable by these proceedings, it must be under the last
clause of the section, as only one of the defendants has filed
the petition.

We have, then, to consider. these two questions: (1) Does

the suit embrace a controversy:which is wholly between citi-
zens of different states, and which can be fully determined as
between them? (2) Has the defendant Ruckman an actual
interest in such controversy? If both are answered in the
affirmative the removal is within the law, otherwise the cause
must be remanded.
* It is conceded that a suit may include more than one
controvetsy There may be several. Many different subjects
of controversy are often involved in a suit, in some of
which one or more of the defendants are actually interested,
and the other defendants are not.

In Taylor v. Rockefeller, 18 Am. Law Reg. 807, Mr. Justice
Strong, in interpreting this clause of the third section of the
act, says: “The right of removal is given where any one of
these controversies is wholly between citizens of different
states, and can be fully determined, as between them, though
there may be other defendants actually interested in other
controversies embraced in the suit. The clause ‘a contro-
versy which can be fully determined as between them,’ read
in connection with the other words, ‘actually interested in
sitch controversy,’ implies that there may be other parties to
the suit, and even necessary parties, who are not entitled to
remove it. Such other parties must be indispensable to a
determination of that controversy, which is wholly between
the citizens of different states, ot their being parties to the.
action i8 no obstacle to the removal of: the case into the cu-v
euit court.” :

“v.1.n0,6—24
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In determining the question of the jurisdiction of this court
in the case we must look at the petition for removal, and the
bill and answer filed, and ascertain whether such a contro-
versy is found as the act of congress prescribes.

None such is suggested in the petition. The removal is
prayed for because the controversyin the suit is between citi-
gens of different states. But thaf is one of the grounds of
removal stated in the first clause of the section, in which the
united action of all the defendants or all the plaintiffs is
necessary to make the petition operative.

I might rest the decision of the motion upon this, and
remand the cause, (Gold Washing & Water Co. v. Keyes, 6
Otto, 201,) but as it was not adverted to in the argument, and
another question was fully discussed, it will not be improper
for me to give it some attention.

It will be observed that Margaret Ruckman, being a feme
covert, has filed her bill of eomplaint, by her next friend,
Samuel M. Hopping, who is a citizen of the state of New
Jersey. It was insisted, on the hearing, that he thus became
a necessary party to the suit, and as the petitioner for the
removal was a citizen of New York, and the said Hopping a
citizen of New Jersey, a controversy existed between citizens
of different states.

It was in accordance with the long established principles
of equity practice for the complainant. a feme covert, to file
the bill by her next friend. It may be doubted, however, in
view of the legislation of New Jersey in regard to married
women, whether such a course was necessary. The eleventh
section of the married women’s act, (Rev. St. of N. J. 638,)
provides that a married woman may maintain an action in
her own name for the recovery of money, and all property,
real or personal, which by that act was decla.red to be her
geparate property.

But, whether a necessary party or not, the next friend thus
introduced has no possible interest in any controversy involved
in the suit. No decree could be made for him, whereby he
would be personally benefited, or against him, except for
costs, if the real comp'ainant failed to establish her claim to
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the property. 1n ascertaining tne actual parties o the con-
troversy we must look at the substance and not at the mere
form. The bill was filed by Mrs. Ruckman for the foreclosure
of a mortgage, and in the suit there was involved a countro-
versy with her husband as to the rights of ownership and
possession of the original papers evidencing the existernce of
the mortgage. The petitioner was, doubtless, actually inter-

ested in that question, and so was the complainant. It was

the principal controversy in the suit. The husband and wife
were the real parties to it, and both are citizens and residents
of the state of New York.

But, besides this, admit it to be true that Samuel M. Hop-
ping was a necessary party, what controversy arises in the
proceedings which is wholly between him and the petitioner,
and which can be fully determined as between them? Surely,
not the controversy about the ownership and possession of
the bonds and mortgages, because Mrs. Ruckman has an
interest in that question, and was an indispensable party in
a suit for its determination.

In short, I am unable to find in the petition or the plead-
ings any facts which warrant the removal by the defendant
Ruckman, and the cause must be remanded to the eourt of
chancery of New Jersey, with costa.

GarreTr and others v. Savres and others

Savues and others v. Garrerr and othora.
(Circust Court, D. Rhode Island. March 1, 1380.)

CORFORATION—PERSONAL LIABILITY OF STOCKHOLDERS—BONDS SECURED
BY MORTGAGE OF COBPORATE PROPERTY.--The issue of negotiable
bonds, secured by mortgage upon all the property of a corporation, ang
sllotted pro rata to the stockholders, does not relieve such stockholders
from their personal liability, under the statutes of Rhode Island, to ths
assignees of such bonds,
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BANEKRUPT STOCKHOLDER ~— CONTINUING LIABILITY ~ INDEMNITY OF AS-
SIGNEE IN BANKRUPTCY.—A stipulation by a purchaser of such bonds to
indemnify the assignee in bankruptcy of the original holder of a part of
such bonds against all liability &s a stockholder in said corporation, does
not relieve the bankrupt or other members of the corporation from their
personal obligation to the purchaser of such bonds.

The American File Company was incorporated by an aci

of the legislature of Rhode Island in May, 1863, and was

organized in the June following. The company bought a pat-
ent under which the manufacture of files had been before
carried on in Baltimore, and the persons who sold them the
patent took nearly one-half the stock of the new company.
The capital appears to have been insufficient for the business,
and for some years money was raised or eredit was obtained
apon the notes of the company, indorsed by the stockholders,
all of whom were liable for the debts of the company under
the statutes of Rhode Island, relating to manufacturing cor-
porations, by reason of the omission to file certain statements
necessary to relieve that liability.

In 1870 the company duly resolved to issue bonds, secured
by a mortgage of all their corporate property, real and per-
sonal, to be offered to the stockholders, pro rata, until April
1, 1870, and such as were not then taken were to be disposed
of “in the order of applicants.” The bonds and mortgage
were made accordingly. The bonds were payable to bearer
in five years from January 1, 1870, with interest at 10 per
cent. per annum, for which coupons were attached to them.
Allen A. Chapman was the prineipal stockholder in Balti-
more, and he took and paid for, in the indorsed notes of the
company, the full proportion of bonds allotted to the stock-
holders in that city. The notes with which he paid for them
belonged to his firm of Kirkiand, Chase & Co. Several of the
smaller stockholders refused to subscribe, and he, or his firm,
retained the bonds.

Kirkland Chase & Co. were merchants doing a large busi-
ness in Baltimore, and for 30 years or more they had dealt
with the plaintiffs, Robert Garrett & Sons, bankers, of Balti-
moce, and among other things they used o borrow money of
the bankers upon collateral security. In the summer of 1872




