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BAIlJEY v. THE NEW YORK SAVINGS BANK and another.

(Circuit Oourt, S. D. New York. April 24, 1880.)

EEJiojVAL-NECESSARY PARTY TO SUIT-SAVINGS BANK-AcT OF MARCH

3, �l�S�7�5�.�'�~�A�n actionwasbrought by a widow residingin New York to
recover moneys depositedby her late husband,as trustee,in a New
York savingsbank. On petition of the bank,under a statuteof the
state,(Laws 1875,c. 371, p. 401,) the alleged executorof the decedent,
residentin Connecticut,wasmadea �P�~�l�r�t�y defendant, The hank subse-
quentlyputin an answer,settingup that it couldnot ascertainwhich of
the two claimantswasentitled to the moneys; averredits readinessto
pay them to the person lawfully entitled thereto; askedfor a stayof
proceedingsuntil a legal representativeof the estate of the decedent
should be appointedand made a party to the action; andprayedthat,
when all the parties necessaryto render the judgmentof the court a
protectionto it shouldhavebeen broughtin, such partiesmight inter-
plead and settle their rights among themselves,and that such bank
might pay the moneysinto court to await the final determinationof
theaction,and be strickenout asa party to the action,and its liability
for thesaidmoneysthereuponcease. Held, that until the moneyshad
beenpaid into court, and its liability for the deposit had ceased,the
bank was a necessaryparty to thesuit; and, therefore,under the cir-
cumstancesof the case,the causecould not be removedfrom thestate
courtundersection2 of theactof March3, 1875.

Motion to remand.
Francis N. Bangs, for motion.
Charles C. Beaman, Jr., contra.
BLATCHFORD, C. J. This suit was originally broughtin the

supremecourt of New York by the plaintiff against the New
York SavingsBank. The cOfIlplaint put in in thestatecourt
demandedjudgmentagainstthe bankfor $25,000,andinter-
estandcosts. It prayedno otherrelief. The claim sued on
wasmadeunder an alleged right of the plaintiff to moneys
which her deceasedhusband,Benjamin Bailey, had on de.
posit in the bank at the time of his death in the name of
"BenjaminBailey, trustee."

The bank is a savingsbank incorporatedunderthe lawsof
New York. By section25 of the actof the legislatureof New
York, passedMay 17, 1875,(Laws 1875,c. 371, p. 408,)it is
providedas follows: "In all actionsagainstanysavings'bank,
to recover for moneyson deposit therewith, if there be any



BAILEY V. NEW YORK SAVINGS BANK. 15

person or 'persons,whether husbandor wife, or otherwise,
claiming the same fund, who are not parties to the action,
the court in which suchaction is pendingmay, on the peti-
tion of such�s�a�v�i�~�g�s bank,and uponeight days'notice to the
plaintiff and such claimants,make an order amendingthe
proceedingsin saidactionby makingsuchclaimantsparties
defendantthereto; and the said court shall thereuponpro-
ceedto hear and determinethe rights and interestsof the
severalpartiesto saidaction in and to saidfunds. The said
funds or depositswhich are the subject of the said action
mayremainwith suchsavingsbank,upon the sameinterest
asotherdepositsof like amount,to the credit of the action,
until final judgmenttherein,andthe sameshall be paid by
suchsavingsbankin accordancewith the orderof the court,
or the depositin controversymay be paid into court,to await
the final determinationof the action; and, whensopaid into
court, the corporationshall be strickenout as a partyto such
action,andits liability for suchdepositsshallcease."

On a petition of the bankmadeundersaid statute,and on
duenoticeto the plaintiff and to Lewis H. Bailey, the state
court madean order,on the tenthof November,1879,order.'
ing that "Lewis H. Bailey, as executorof the last will and
testamentof Benjamin Bailey, deceased,"be made.a party
defendantto the action, and that the pleadingsand proceed¥.
ings be amendedaccordingly.and giving leaveto Lewis R.o
Bailey, "as such executor," to answerthe complaint, andá
orilering "that the court will thereuponproceedto hearand
determinethe rights of the severalparties to this action in
and to the said fund or deposit." The order statesthat
á'LewisH. Bailey appearedin court, on the application,by-
attorney,"and "requestedto be made a party defendantin
this aotion," and that the counselfor the bankandthe coun-
sel for Lewis H. Baileywere heardin favorof theapplication,.
and the counselfor theplaintiff in oppositionto it.

lt appearsby the petition that BenjaminBailey left a will
appointinghis brother, Lewis H. Bailey, his sole executor;
thatproceedingsforáits probll.tewerepending;that Lewis H.
Bailey wasoneof the residuarylegateesunderit; that �l�e�t�t�e�r�~�.
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testamentaryhadnot beenissuedto him; and he claimed,as
executor,and as belongingto said estate,the samemoneys
which plaintiff claimed. The bankput in an �a�n�s�w�e�~�" in the
statecourt, to the complaint,on the eleventhof December,
1879,setting up that they could not ascertainwhich of the
two claimantswas entitled to the moneys,and averring its
readinessto paythemto the �p�~�r�s�o�n lawfully entitled to them,
and asking for a stay of proceedingsin the action until a.
legal representativeof the estateof BenjaminBailey shallbe
appointedandbe madea party to the action; and that when
all the partiesnecessaryto renderthe judgmentof the coud
a protection to the bankshould have been brought in, such
partiesmight interpleadand settletheir rights amongthem-
selves, and the bank might pay the moneys into court to
await the final determinationof the action, and be stricken
out as parties to the action, and the liability for the said
moneysthereuponcease.

On the nineteenthof December,1879, the statecourt,on
the application of Lewis H. Bailey, and on notice to the
plaintiff andagainsther opposition,made an orderthat the
complaint be amendedby inserting this allegation: "The
plaintiff alleges,upon information and belief, that the de-
fendantLewis H. Bailey clairp.s the severalsums of money
aforesaid,depositedwith the said defendant,the New York
SavingsBank, with the interestdue thereon,as the executor
of the last will and testamentof BenjaminBailey, deceased,
and claims that said sums were the individual propertyof
said Benjamin Bailey, deceased,in his life-time, and now,
togetherwith the interestdue thereon,form and are a part
of his personal estate." The answer of the �b�a�~�k was to
standasits answerto the complaintasamended. LewisH.
Baileyput in an answeronthenineteenthof December,1879,
settingforth that the probateof the will was opposed; that
the moneysin the bank belongedto the estate; and that,
untiláthe will shouldbe admittedto probate,he, "as theexec-
utor namedtherein, is chargedwith the duty of oollecting
andprotectirigthe said deposits,and preventingany �m�i�s�a�p�~

plicationáthereof.'I,
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. l5ubsequently,Lewis H. Bailey took steps to remove th&
causeinto this court. His petition for removalset forth his
own citizenshipas of Connecticut,and the citizenshipof the
plaintiff andthe bankas of New York; that the bankwas a
mere stake-holderof the fund in controversy,and had no
interest in the controversy,which was wholly betweenthe
plaintiff and the petitioner,as representingthe estateof the
deceased. The statecourt made an order reciting that the
suit is onein which thereis a controversy"betweena citizen
�~�f the stateof New York anda citizen of the stateof. Con-
necticut," and removing"the said cause"into this court.

The plaintiff now moves to remandthis causeto the st!tte
court. No orderhasbeenmadethat thebank pay into court
the deposit in controversy,to await the final determination
of the action,nor has it beenpaid into court,norhas the
bankbeenstrickenout as a party to the action, nor hasits
liability for the depositceased. On the contrary,the answer
of the bankto the complaintexpresslystatesthat it doesnot
proposeto pay the moneysinto court,or to bestrickenout as
a party, or to have its liability for the money cease,until a
legal representativeof the estateshall havebeenappointed
andmadea party to the action.

Underthesecircumstances,if thecourt shouldadjudgethat
the plaintiff is entitled to the moneys,and they are not in
court, it must award to her executionagainstthe bank to
collect them. It cannotdo that unlessthe bank is a party.
So the bank is a necessaryparty as l'espectsthe plaintiff.
Shehasbrought the bank into court, and nothing that has
beendonehashad the effectto take the bankoutof court, or
out of the suit. Adding'LewisH. Bailey as a defendanthas
hadno sucheffect. On the cbmplaint the bank is liable to
the plaintiff. Showingthat the..bank,as the casestands,is
not liable to Lewis H. Bailey, doesnot necessarilyshowthat
it isliable to the plaintiff. On the'answerof the bankit has
a right to be heard to defeat the claim,of Lewis H. Baile,}',
becausehe is not the representativeof the estate,and,his
�~�c�q�u�i�t�t�a�n�c�e 'will not protect �t�h�~ bank, and then �t�o�,�b�e�h�e�a�~�d
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to defeat the claim of the plaintiff, on the ground that she
makesout no title to the money. The bankis thusa proper
anda necessaryparty, and, beinga citizen of the samestate
with the plaintiff, the caseis not a removableone,undersec-
tion 2 of the act of March 3, 1875, (18 U. S. St. at Large,
470,) althoughthe plaintiff andLewis H. Bailey arecitizens
of different states.

Thereis not in this case,as it now stands,anycontroversy
betweencitizensof different statesto which a defendant,citi-
zen of the samestate with the plaintiff, is not a necessary
party, so as to make a casewithin the first subdivisionof
section2 of the act of 1875; nor any controversywhich is
wholly betweencitizensof different states,andwhich canbe
fully determinedas betweenthemwithout the presenceof a
defendantcitizen of thesamestatewith the plaintiff actually
interestedin such controversy,so as to makea casewithin
the secondsubdivisionof section2 of the act of 1875. No
caseis cited wherea removalhasbeenallowedundersection
2, undercircumstancessuchas thosewhich exist in the pres-
ent case;

In Wehl v. Wold, in this court, (December10, 1879,)and
in Healy v. Prevost, 8 Reporter,103, the original debtor had
ceasedto be a party, the moneywas in court, and the two
remainingpartieswere of diversecitizenship.

Themotion to remandthe causeis granted,with costs.

THE CmCAGO, ST. LOUIS & NEW ORL EANS RAILROAD COMPANY

v. MACOMB and others.

(Circuit Court, S. D. New York. April 27, 1880./

BILL FOR DISCOVERy-SPECIALDEMURRER.-Aspecialdemurrerto part
of a bill mustpoint out with certaintythe partdemurredto.

SAME-INTERROGATORIEs.-Interrogatoriesarenot to beframedand lim-
ited uponthe theorythat everythingstatedin the bill is preciselyar..d
in everydetail true.


