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under the Now YorkCocle for the trial of an issue of law which
the hearing upon a demurrer is.
By that code 14 days' notice must be given. . I thillk this

is a matter of "practice" within the meaning of section 914 of
the Revised Statutes, and I see no difficulty in its being
adapted to the trial of causes in the federal courts. There-
fore, it must be deemed applicable, and, so far as the rules
of this court allowed a shorter notice, they are abrogated by
the statute. Case stricken from the calendar.

.
COMBINATION TRUST Co. and others v. WEIm and others.-

(otrcuit Oourt, E. D. Pennsylvania. April 6, 1880.)

CORPORATION-CONTRACT WITH PRESIDENT-FIDUCIARY RELATION-IN-.
JUlWTION.-The president of a. corporation occupies a position of trust,
and may be called upon by bill in equity to account for and make resti-
tution of any part of the property confided to his care which he has
improperly applied to his own use. While a contract by which a corpo-
ration delivers to its president, with power of sale, unissued stock, ItS

security for a loan from him, will be looked upon with suspicion, it will
be enforced when shown to have been made for the benefit of the cO/'po-
ration, and to be just.

PLEDGE OF UNISSUED STOCK.-A corporation may pledge, as security for
a loan, unissued stock held by it in trust for the advancement of its
best interests.

Motion to dissolve injunction.
This was a bill in equity filed in a state court by the corpo-

ration plaintiff against its president, to restrain him from sell-
ing certain stock which had been transferred to him by the
corporation, and held by him under a written agreement as
collateral security for the repayment of a loan of $10,000,
made by him to the corporation, with power of sale in case of
default in repayment of the loan. The bill alleged that most
of this stock was unissued stock held by the corporation in trust
for the advancement of its best interests; that instead of .pay-
ingto the corporation $10,000 defendant had deducted from
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that amount over $2,000 as commissions and for other de-
mands, and had made various other gains and profits from
the transaction, and that, as president, heoccupied such a fidu-
ciary relation to the corporation that he was bound to account
for the snms so retained before proceeding to sell the collat-
eral. A five days' injunction was granted by the state court,
which was afterwards continued 'until further order. The
cause was afterwards removed to the United· States circuit·
court, where respondent filed an answer alleging that he did
not make the loan, but that at the request of the corporation
he procured it from one Adams, by agreeing to give to Adams
his individual indorsement upon the corporation notes, and
that the loan was made in his own name, in order that he
might indorse to Adams the notes �~�g�i�v�e�n therefor; that with
the consent of the corporation he had retained $1,000 for
.commissions, and $1,000 for a debt due him from the corpo-
ration, and that the corporation had received and spent the
remaining $8,000. The motion was argued upon bill, answer
and affidavits.

Angelo T. Freedley and William Henry Rawle, for com-
plainants.

ThomasHart, Jr., and .JamesE. Gowen,for respondents.
BUTLER, D. J. The bill, we think, presents a case within the

equitable cognizance of the court. The defendant Weed, as
president of the corporation plaintiff, occupies a position of
trust and confidence, and is liable to be called upon to
account for and make restitution of any part of the property
confided to his �m�~�n�a�g�e�m�e�n�t and care which he has improp-
erly applied to his own use. Jacksonv. Ludenling,21 Wall.
616; Oil Co. v. Manbery, 1 Otto, 587; Koehler v. Iron Co. 2
Black, 721; Drury v. Cross, 2 Wall. 299; LuxemburgR. Co.
v. Maquoy, 25 Beav. 586; CumberlandCoal Co. v. Sherman,
30 Barb. 553; Dodgev. Wolsey,18 How. 331; Hill v. Frazer,
10 HaJ'. 3:24; Ashunt'sAppeal,10 P. F. Smith, 314; Angel
& Ames on Corp. § 312, (p. 32D of 10th ·Ed.) In addition to
this a part of the proporty in controversy passed into his
hands upon an express trust set out in the transfer under
which he received it; and a trust is acknowledged, as respects
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all the property, in the third paragraphof the defendants'
agreement,marked"Exhibit B," accompanyingthe bill.

We do not, however,seeanythingto justify restrainingthe
defendantto the extentaskedfor. Theproprietyof the con-
tract enteredinto betweenhim and the corporation is not
questioned. While suchcontractsarelookedupon with sus-
picion anddisfavorby the court, they maybe enforcedwhen

. shownto �h�a�v�~ beenmadefor the benefitof the corporation
andto be just. Oil 00. v. Manbery, lOtto, 587. The only
complainthereis that Mr. Weed,on receivingthe securities,
"insteadof paying the sum of $10,000 to the corporation,
deductedtherefrom certain sums,amounting to upwardsof
$2,000,undervariouspretencesand allegationsthat he was
entitled to commissionsthereon,andotherdemands,whereby
the corporationplaintiff did not receivethe sumof $10,000,
but only receiveda sum much less in amount; and these'
sums the said Weed has since declined to payor account
therefor,and the complainantsareinformedandbelieve,and
so aver, that thedefendanthasmadevariousothergainsand
profits from the said transaction,the amount wher-eof is
unknownto the complainants."

Whateverbalancemaybe duethe defendant,on accountof
the loan, the plaintiffs aver their willingness to pay'. It ap-
pears,from the affidavits and exhibits, that the defendant
retained$1,000as commissionfor negotiatingthe loan, and
$1,000furtherin payment,as he saysand as thecorporation
booksshow,of previousindebtednessto him. Thereis noth-
ing beforeus,at this time, to justify a belief that he retained
anymore,or that he derivedanyotherbenefitfrom the trans-
action; nor doesit appearthat he hasreceivedanythingon
the stock or bonds as dividends or interJ'lst. As the case
stands,therefore,the defendantWeedappearsto havea just
andvirtually undisputedclaim againstthecorporationto the
extentof $8,000,with the interestdue thereon.

The statementin T. H. Green'saffidavit that the defend-
ant "took an additional$225," has not been overlooked,but
the circumstances-thatthe abstractfrom the books,which
this witness says"is an accuratestatementrelative to said
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loan," doesnot'sustainhis allegation respectingthis sum;
that it is not sustainedby any entry in the books,so far as
appears,while it was the duty of this witness to make l:t.n
entry, if his statementis correct; that the witnessis unsup-
portedby any other evidence,andis contradictedby the de-
fendant; that he fell into a very singularerror in giving us
the "statementrelative to saidloan" from the books-forbid
a relianceuponthis witness'testimonyrespectingthis sum.
Nor havewe overlookedthe statementof Mr. Wheelerrespect-
ing "otherprofits" saidto be realizedby thedefendantWeed.
But this statementis contradictedby the defendant,andof
itself is too shadowyand uncertain to be of value on this
hearing.

Why, therefore, should not the defendantbe allowed to
proceedon his contractto obtainsatisfactionof the amount
thus appearingto be due? While it is unpaid the plaintiffs
haveno equity that would justify the court in restrainingthe
defendantfrom proceedingto this extent. We canonly inter-
fere so far as is necessaryto protect the plaintiffs against
dangerof lossfrom the allegedmisapplicationof the $2,000
referredto.

The "unissuedstock" was,asthe bill states,left with the
companyto be appliedto the "advancementof its bestinter-
ests." The directorswere thus made the judgesof how it
could most advantageouslybe usedfor this purpose. That
they applied it to raising money for the companyis not a.
subject of complaint. We have treated Mr. Weed as the
holderof the securities,as, for the purposesof this hearing,
at least,seemednecessary.

An orderwill be drawnmodifying the decreein accordance
with this opinion.

Afterwardsthecourt enteredthe following decree:
"And now, April 8, 1880,a motion to continuethe injunc-

tion heretoforegrantedby the court of commonpleas,No. 3,
of the city and countyof Philadelphia,having beenargued
on affidavit filed by the plaintiff, and on the answerof the
defendantWeed, it is orderedthat unlessthe said plaintiffs,
or eitherfo them, shall pay into court before Tuesday,A.pril
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13, 1880, the sumof $8,000,with interestthereonfrom the
tenth day of October, 1878, the said injunction shall be
restricted so as to apply only to such securititiesas shall
remainunsoldafter enoughhavebeensold to pay the sumof
$8,000 and interest as aforesaid,allowing the defendantto
proceedand sell to theextentnecessaryto raisethat amount,
and that the injunction be conbmedas respectsthe remain-
derof said securitiesuntil further order; but if the saidplain-
tiffs, or eitherof them, shall pay the said amountinto court
before the said thirteenth day of April, 1880, then the said
injunction shall continue until the further order of court.
And it is further orderedthat if thesaid amountshall be paid
into court it shall be to the solicitor of the defendantWeed,
on his filing with the clerk a receipt therefor,signedby Sam-
uel Adams,in the saidanswermentioned,and depositingwith
the clerk the securitiesin the answermentioned ashaving
beengiven with the note of the CombinationTrust Company
for $10,000,describedor mentionedin the bill andanswer."

SCATTERGOOD v. TUTTON.-

(Circuit Court, E. D. Pennsylvania. April 28, 1880.)

CUSTOMS-DUTIESON FRUIT-ALLOWANCE FOR DECAy-INTERPRETATION
OF STATUTE.-Theterms"quantity"and" whole quantity," in sched-
ule "M," t 2504,Rev. St. 476, relatingto dutieson importedfruit, and
making an allowance for loss on decaywhich exceeds25 pCI' cent.of
the"quantiy," relateto thewhole importationof fruit, and not to the
quantityin eachparticularpackagedamaged.

Motion for judgmenton point reserved.
This was an action against the collector of customs to

recoverbackdutiesallegedto havebeenillegally exactedupon
an importationof oranges. Theverdict was for the plaintiff,
subject to a point of law reservedby the court as to the
proper constructionof schedule"M," ¤ 2504, Rev. St. 476,
underwhich the dutieswerelevied¥
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