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year 1870, allowance was made for all of such losses, by
deducting them from the whole amount of duty in each case.
In that year congress (manifestly to avoid allowance for
trifling losses) applied the limitation here under considera-
tion. The only change thus effected is in the exclusion of
the 25 per cent. in making the reduction. Unless the loss
exceeds 25 per cent. of the whole quantity subject to duty,
no reduction is to be made.

The treasury department appears to have decided this
question both ways; the last time, however, as we think, in
conformity to the law.

FUuLLER v. JILLETT.
(Circutt Court, N. D. Iilinois. February, 1880.,

COVENANT AGAINST ENCUMBRANCES.—A covenant that premises are ¢ free
and clear of and from all encumbrances of every kind, whatsoever,” is
not & covenant that runs with the land.

BAME — UNPAID TAXES— PAYMENT BY COVENANTEE.—Where there has
been a breach of such covenant by reason of the non-payment of taxes,
the lien of such taxes does not become operative in favor of the cove-
nantee upon his payment of the same.

Demurrer to Bill.

Mattocks & Mason, for complainand.

William H. King, for defendant.

Drummono, C. J. Willard N. Bruner, in Qetober, 1872, being
the owner of some lots of land in Chicago, executed mortgages
on them to the plaintiff to secure a loan of $12,000. In them
Bruner warranted that the premises were “free and clear of
and from all encumbrances of every kind whatsoever,” and
he also covenanted that he would pay, or cause to be paid,
all taxes and assessments levied or assessed on the premises
while the debt was unpaid, and in case the property was
advertised for sale for such unpaid taxes, and the plaintiff
should pay the faxes, that then he should be reimbursed, with
10 per cent. interest. On the fifth of December, 1872, Bruner
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gold the land to Jillett, the defendant, who assumed the debt
due on the mortgages, with interest from December 9, 1872,
The plaintiff, having heard that there were taxes due on the
land which were unpaid, on the twelfth of December, 1872,
paid $537.03, state and county and South Park taxes of 1871,
which it is admitted were an encumbrance on the land at the
time the mortgages were executed and delivered.

When the debt for which the mortgages were given matured,
the defendant offered to pay the amount due, but refused to
pay these taxes. By agreement the principal and interest of
the debt was received, without affecting any right which the
plaintiff might have as against Jillett for the reimbursement
of the money paid for taxes; and the bill in this case has
been filed to enforce as against Jillett the claim for the payment
of these taxes. And to that bill & demurrer has been inter-
posed, which, of course, admits the facts, and the question is
whether the claim can be enforced under the circumstances
against the defendant.

I am of the opinion that it cannot. Before proceeding to
the discussion of the other part of the case it is proper to
state that the plaintiff does not claim that the defendant is
liable under the covenant which Bruner made, that he would
pay or cause to be paid all taxes levied or assessed on the
premises while the debt remained unpaid; because, as he
admits, these taxes, the subject of controversy here, were
not levied or assessed while the debt remained unpaid, but
wers levied and assessed and became due before the mortgages
were executed.

There is no doubt, for we must so assume on the demurrer to
the bill, that the taxes which were due were an encumbrance
upon the land at the time that the mortgage was executed,
and so when the deeds were delivered by Bruner to the plain-
tiff there was a breach in the warranty which had been made
in them, that the premises were free and clear from all encum-
brances, and Bruner was and is undoubtedly liable for that
breach of the warranty; but does that liability adhere to the
land and follow it in the hands of the defendant? I think
not. The covenant that the land was free from all encum-
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brances was not, according to the general eurrent of American
authority, one that run with the land. It was a personal
covenant by Bruner, creating a personal liability on his part
to the plaintiff; and it is difficult to understand, conceding
that there was a lien, because of the existence of the taxes
against the land at the time that the property was mortgaged
to the plaintiff, when those taxes were paid, no matter by
whom, how that lien was a still subsisting lien against the
land. The taxes were paid. The tax lien had ceased to exist
because there were no taxes due.

In order to sustain the claim of the plaintiff we must hold
that he was subrogated to the right of the public, or that the
lien which existed by virtue of the taxes became operative
in his favor, because there was a liability by virtue of the
warranty against Bruner; and that this claim operated as a
lien upon the land, to whomsoever it might be transferred. I
do not think that principle ean be sustained.

I do not understand that any of the authorities cited by
the plaintiff’s counsel maintain that doctrine. Undoubtedly
they hold that, where there is a warranty against encum-
brances, the grantee can pay off a tax where a breach of war-
ranty arises in consequence of & tax, and thus discharge
the encumbrance,and charge the amount paid to the grantor,
It is also true that if these taxes had not been paid by any
one they would still operate as a subsisting lien upon the
land, and that in whomsoever hands the title might be he
would have to pay off the taxes before he could be said to
have a title free and clear from all encumbrances.

It would be the same, I apprehend, if, instead of being a
lien for taxes, there had been an unsatisfied judgment against
Bruner, which operated as a lien upon the land. If the plain-
tiff had paid off the judgment, I do not understand how he
could make the lien of that judgment operate in his favor,
because of the claim which he would have against his grantor
for a breach of the warranty. The judgment having been
paid, the lien against the land would cease to exist. And so
I think that the defendant, having agreed to pay the mortgage
debt which was due upon the land, but having made no agree-
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ment to pay off any encumbrance, would have the right to
~discharge the debt, with interest, and to compel the plaintiff
" to resort to his warranty for the enforcement of the claim
which he had in consequence of having paid the taxes due.
The result is that the demurrer must be sustained and the
bill dismissed.

TowNsSHIP OF AROMA v. AUDITOR OF PusLic Accounts and
others.

(Circuit Court, N, D. Illinois. February 14, 1880.)

REMOVAL —NECESSARY PARTIES—STATE AND CoUNTY OFFICERS—TowN-
gHIP Bonps.—State and county officers merely authorized to levy, col-
lect and disburse the taxes required to pay certain bonds, are not neces-
sary partics to a controversy, between citizens of different states, ag to
the validity of said bonds,

Motion to remand.

Broocerr, D. J. This is a motion to remand this case to the
circuit court of Kankakee county, from which it was removed,
on the petition of defendants the Portsmouth Savings Bank,
and the Appleton National Bank.

The cause is a bill in equity, filed by the complainant, one
of the townships of Kankakee county, against the auditor of
public accounts of this state, the treasurer of this state, the
county clerk and county treasurer of Kankakee county, the
Portsmouth Savings Bank, of Portsmouth, New Hampshire,
the Appleton National Bank, of Lowell, Massachusetts, and-
several other persons who are alleged to be residents of Lowell,
Magsachusetts.

The bill charges that, under the pretended authority of
certain acts of the legislature of Illinois, said town issued its
bonds to the amount of $36,500, to aid in the construction of
a railroad, which the Kankakee & Indiana Railroad Company,
a corporation constituted by the laws of said state, was au-
thorized to construct and maintain,
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