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be ready August 13th, and asked if she was to load next
after the vessel which should be loading when she was ready.

August 9th, Mr. Kimball wrote that he had been to Wis-
casset, and heard from Mr. Sullivan, the defendants’ agent
there, that the Norwegian was to be loaded immediately, and
asked whether the Eclipse was to follow the Norwegian, add-
ing: “We are ready now to go to Wiscasset any day.” He
received no answer to either of his letters.

Mr. Kimball went to Wiscasset on the thirteenth of August,
and found the Norwegian loading, and the Cheesborough
lying in port, waiting her turn. He went to Boston again on
the 15th, and asked the agents of the defendants whether his
ship was to follow the Norwegian, and received no definite
answer. August 16th, he wrote that the ship would go to
Wiscasset on the next day to load, “as per agreement,” and
demanded that it should have the berth next after the Norwe-
gian. August 16th, the Eclipse received her register, and
on Saturday, the 17th, was towed to Wiscasset, and arrived
there between 3 and 4 o’clock in the afternoon. The Nor-
wegian was then loaded and about to haul out of the berth,
and the Cheesborough had made fast a line to the wharf, in
preparation for hauling in.

The Cheesborough was loaded before the Eclipse. Work
on the latter was begun on Monday, August 26th, and finished
Wednesday, September 4th, in which time 2,236 tons of ice
were put on board.: The crew were engaged in Boston, and
did not arrive at Wiscasset until Saturday, the 7th, on ‘'which
day the vessel sailed. The captain, first mate and cook
- were on board during the loading. Several letters were writ-
ten by the plaintiffs, claiming demurrage, and by the defend-
ants, denying the claim. .

The defendants testified that they had more than 100 men
sent from Boston to load their ships at Wiscasset, and that
the Eclipse was loaded with great dispateh; that there was
but one berth at which a vessel could load.

E. H. Kimball, for plaintiffs,

H. W. Paine and R. D. Smith, for defendants.

LoweLy, §.  This case was submitted to me without a jury,
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and I have stated above the substance of the testimonry.
Concerning the contract itself there can be no great doubt
that it was, in substance, that the plaintiffs chartered their
ship from the time she should be finished, and that the defend-
ants took her from that time. The plaintiffs understood this
to mean that they had the right to have their ship loaded next
after any vessel which should be in the berth, when they
notified the defendants that the Eclipse was ready to proceed
from Bath to Wiscasset to be loaded; while the defendants
understood it to mean that they should load the ship within a
reasonable time after she was at Wiscasset, ready to be loaded,
and that it was not unreasonable to require the Eclipse to take
her turn next after a vessel which, having already waited ten
days, had begun to haul in, or to prepare to haul in, when the
Eclipse arrived at Wiscasset, especially if great dispatch was
made in getting the iece on board both vessels, I think the
defendants take the true view of the legal result of the contract.
Considering the uncertainty of the plaintiffs’ undertaking,
in point of time, namely, to have their vessel ready for the
voyage in about a month or a little more, it is unlikely that
the defendants intended to be bound to accept her instantly
on the expiration of a time over which they had no control,
without regard to their engagements with other vessels, or the
necessary preparations for loading a ship with ice at Wis-
casset. It was a contract by the plaintiffs to have their ves-
gel ready within a reasonable fime after one month; and by
the defendants to load within a reasonable time after the ves-
sel was ready.
Under these circumstances it was not unreasonable for the
defendants to charter the Cheesborough, which neither party,
I suppose, thought would be ready so soon as the Eclipse;
but she was pushed forward very rapidly, and it was after
she had gone to Wiscasset, ready to load, that the plaintiffs for
the first time gave notice that their ship would be ready in six
days more. It wasnotunreasonable to load the Cheesborough
first, in this state of things.

This disposes of the claim for demurrage, considered as an
extension of the freight. A question which has given me
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some difficulty is,whether, in the peculiar circumstances of this
indefinite contract, the plaintiffs had a right to require the
defendants to answer their repeated inquiries a8 to the order
of time in which they would load the ship. Ifitis a question
of courtesy, the law cannot deal with it. If one of right, the
inereased expense, slight though it is, of keeping the ship at
Wicasset rather than at Bath, consisting of the wages of
master, mate and cook, may fairly be charged to the defend-
ants. Upon reflection, I think the plaintiffs were bound to
notify the defendants of their readiness to send the ship
to Wicasset, and were entitled to be told, in answer to
their demand, when the defendants expected to be ready on
their part. If the answer had been that the Cheesborough
would be loaded first, it is very probable that the plaintiffs
would have acquiesced, and have taken their measures to
reach Wicasset some days later than the seventeenth of Au-
gust. It seems fo me, therefore, reasonable and just that the
expenses which I have referred to should be paid by the de-
fendants.
Judgment for the plaintiffs for $40 and costs,

UniteEp STaTES v. CLARE.

(District Court, E. D. Pennsylvania. March 12, 1880.)

INTERNAL REVENUE—DEALER IN MALr LiQuors—REV. ST, § 3242.—Any
person who carries on the business of a brewer, or wholesale or retall
dealer in malt liquors, must first pay a special tax therefor.

BaME—* WHOLESALE DEALER "'—REV, 81. § 3244.—If the quantity of malt
liquors sold at one time exceeds five gallons, the vendor is a ¢ wholesale
dealer,’”” although the same is not contained in one package.

Motion for new trial.

Defendant was indicted and found guilty as a wholesale
dealer in malt liquors, who had not paid the special tax re-
quired by the act of congress.




