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and judgment of the framers of the bankrupt law, no citizen
shall be presumed to sink so low or become so poor that he
should be excused from contributing his share to the support
of the government, which continues.to protect his person
atter his property is gone; and, under its provisions, no stay
is authorized which hinders the use of the orderly methods
for the eollection of taxes during the pendency of bankruptey
proceedings.
The order heretofore granted is vacated, with costs.

In re NuLL.

(District Court, W. D. Pennsylvania. April 12, 1880.)

ParTITION—WIDOW’8 DOWER—LIEN.—~In proceedings in partition arecog-
nizance or mortgage given for the principal of the widow’sdower is but
collateral; the lien is independent of such security, being created by the
law itself, ’

In Bankruptey.

Sur exceptions to register’s report.

AcmgsoN, J. The fund for distribution arises from the.sale
of certain land of the bankrupt, H. H. Null, in Westmoreland
sounty, Pennsylvania, which, under an order of this court,
was sold, divested of liens. The register reports that the heirs
of Henry Null, deceased, had the first lien against the land,
and he appropriates thereto the sum of $1,485.75. To this
appropriation Jesse Fries, a judgment creditor of the bank-
rupt, has filed exceptions.

This land is part of the real estate of which the bankrupt’s
father, Henry Null, died seized, intestate. Subsequently, on
September 11, 1849, the widow and heirs of the decedent
made an amicable partition of his real estate by an instru-
ment of writing, executed under their hands and seals, and
duly recorded in Westmoreland county on June 2, 1851.
By this partition the land now in question was allotted to
H. H. Null, the bankrupt, at the agreed valuation of $5,209.50,
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Other portions of the real estate were allotted to other of the
heirs at agreed values, the valuation of all the purparts
amounting to $11,268.25. After reciting the valuation and
allotments, the partition agreement contains the following
clause:

“Out of this, one-third remains in the land; interest, an-
nually, to be paid to Elizabeth, the widow, and principal to
be paid to the heirs of deceased, at her death—$3,756.08.”

The partition agreement also contains the following clauses:

“The heirs also agree to execute deeds to Henry H. Null,
Andrew J. Null, Francis M. Null and William Ruff, for the
purparts taken by them.” * * *

*» * »* £ » » »

* *» # “H H. Null, Andrew J. Null, F. M. Null and
William Ruff to give mortgages to the other heirs for the
one-third which remains in the land, which is to be paid on
the death of the widow ; the interest on same o be paid annu-
ally to said widow during her life.” '

On the day of the date of the partition agreement, Septem-
ber 11, 1849, the other heirs executed to H. H. Null a deed
for his said purpart, but it seems he never executed the
mortgage as required by the agreement. The deed to H. H.
Null, which was recorded November 8, 1865, containg this
recital: “Being the mansion farm of the late Henry Null,
deceased, whe died seized thereof; and in the partition of the
real estate of said deceased to and among his heirs, the trust
was agreed to be taken at a price fixed upon by all the parties
bereto, by Henry H. Null, whose title to the same is hereby
confirmed and assured.to the same.”

Elizabeth, the widow of Henry Null, died before the com-
mencement of the proceedings in bankruptey in this case, viz.,
on January 9, 1873.

Such being the facts of the case, was the register right
in his appropriation in favor of the heirs of Henry Null, de-
ceased ?

It is indisputably settled that a lien upon real estate may
be ereated by an instrument under seal, duly recorded. Dez-
ter's Appeal, 81 Pa. St. B. 403. Here, beyond all question,
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the partition agreement of September 11, 1849, does expressly
charge the purpart taken by H. H. Null with one-third of the
agreed valuation. “This one-third remains in the land,” is the
language of the agreement. Surely these are apt words to
create a charge or lien upon the land. The agreement was
recorded long prior to the entry of the judgment of Jesse
Fries. He had, therefore, constructive, if not actual, notice
of the prior encumbrance,

Was the lien intended to be created by the partition agree-
ment defeated by the deed from the other heirs of Henry
Null, deceased, to H. H. Null? Certainly not; for the agree-'
ment itself contemplated and provided for that deed. The
deed bears even date with the agreement, and recites the par-
tition. It is part and parcel of the partition, and ecannot be
used to defeat the manifest and expressed intention of the
parties. This amicable partition is declared in the agreement
to be made “for the purpose of avoiding difficulties and costs
in selling said estate.” It was in lieu of proceedings in par-
tition in the orphan’s court, which any of the parties might
have instituted; and in respect to the one-third of the valua-
tion money the parties merely adopted the provisions of sec-
tion 41 of the act of March 20, 1832, (Purdon, 437, pl. 158,)
which charges upon the premises the principal of the widow’s
dower, and directs that the interest be paid her annually, and
the principal at her death to the parties thereunto legally en-
titled. Say the court, in Long v. Long, 1 Watts, 268: “Wher-
ever parties, then, have done amicably what the law would
have compelled, it will, if possible, be doubly binding upon
them.” ' '

A deed is not always a merger of prior articles of agreement..
In many cases it is to be considered a part performance only.
Selden v. Williams, 9 Watts, 9. If the articles contain a pro-
vision for something more than the execution of a deed, it
may remain in full force after a conveyance has been executed.
and accepted. Barnitz v. Smith, 1 Watts & Serg. 145.

It is, however, contended that the partition agreement pro-
vides how the one-third of the valuation money was to be
secured, viz.: by mortgage; and that, as the deed was deliv-
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ered without exacting then or afterwards the stipulated security,
the lien in favor of the heirs was lost. But the very clause
which provides for a mortgage contains this significant lan-
guage: “For the one-third which remains in the land, which is
10 be paid on the death of the widow; the interest on the same
to be paid annually to said widow during her life.” The pur-
pose of the mortgage was to afford additional and cumulative
remedies to enforce payment. Episcopal Academy v. Freize,
2 Waitts, 16.

In proceedings in partition & recognizance or mortgage
given for the principal of the widow’s dower is but collateral;
the lien is independent of such security, being created by the
law itself. Hise v. Geiger, T Watts & Serg. 273; De Haven
v. Bartholomew, 57 Pa. St. R. 126. This principle is appli-
cable to the present controversy; for here the agreement of
the parties, which is the law of the case, created a lien inde-
pendent of the contemplated mortgage.

And now, to-wit, April 12, 1880, the exceptions to the
register’s report are overruled and the report confirmed abso-
lutely.

Horrmax v. Youna™.

(Gireuit Court, E. D. Pennsylvanwa.. April 28, 1880.3

PATENT—IMPROVEMENT IN TRrPop HEaps.—A patented improvement in
tripod heads for surveyors’ instruments compared with previous devices
and patent sustained.

CoMBINATION OF OLD DEVICES—WHEN PATENTABLE.—If a combination
of old devices contains (1) a novel assemblage of parts exhibiting inven-
tion, and (2) the co-operation of those parts producing a new result, it
is patentable. The parts need not act simultaneously, if they act unit-
edly to produce a common result,

Per Butler, J. 1t may be conceded that in this respect the case isnear
the border line. If nearer, however, the prima faeis right established
by the letters patent, (strengthened, possibly, by the respondent’s tardi-
ness in discovering this defence,) would justify a decree in the plain-
tiff’s favor.

#Reported by Frank P. Prichard, Esq., of the Philadelphia bar.



