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eredwithoutexactingthenorafterwardsthestipulatedsecurity,
the lien in favor of the heirs was lost. But the very clause
which providesfor a mortgagecontainsthis significant lan-
guage: "For theone-thirdwhich remains in the land, which is
to be paid on thedeathof thewidow; the intereston thesame
Ito be paid annuallyto saidwidow during her life. " The pur-
poseof the mortgagewas to afford additionaland cumulative
remediesto enforcepayment. Episcopal Academy v. Freize,
2 Watts,16.
m proceedingsin partition & recognizanceor mortgage

given for the principal of thewidow'sdoweris but collateral;
the lien is independentof suchsecurity,beingcreatedby the
law itself. Hise v. Geiger, 7 Watts & Sergo273; De Haven
v. Bartholomew, 57 Pa. St. R. 126. This principle is appli-
cable to the presentcontroversy; for here the agreementof
the parties,which is the law of the case,createda lien inde-
pendentof the contemplatedmortgage.

And now, to-wit, April 12, 1880, the exceptionsto the
register'sreportare overruledandthe report confirmed abso-
lutely.

HOFFMAN 'D. YOUNG-.

(GWcuit Oowrt, E. D. PennsylfJanw.. April 28, 1880.)

PATENT-IMPROVEMENT IN TRIPOD HEAD3.-A patentedimprovementin
tripod headsfor surveyors'instrumentscomparedwith previousdevices
andpatentsustained.

COMBINATION OF OLD DEVICES-WHEN PATENTABLE.-!f a combination
of old devicescontains(1) a novel assemblageof partsexhibiting inven-
tion, and (2) the co-operationof thoseparts producinga new result, it
is patentable. The partsneednot act simultaneously,if they actunit-
edly to producea commonresult.
Pl!T' BuUIlT', J. It maybe concededthat in this respectthecaseisnear

the borderline. If nearer,however, the prima facie right established
by the letterspatent,(strengthened,possibly,by the respondent'stardi-
nessin discoveringthisdefence,)would justify a decreein theplain-
ti1f's favor¥

¥Reportedby FrankP. Prichard,Esq.,of the Philadelphiabar.
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Hearingon bill, answerandproofs.
This was a bill in equity to restrainthe alieged infringe-

ment of a patent. The facts are sufficiently statedill the
opinion.

Allen H. Gangewer,for complainant.
G. Morgan Eldridge and Win. Ernst, for respondent.
BUTLER, D. J. On November20, 1877,letterspatentNo.

197,369,for an "improvementin tripod headsfor surveyors'
instruments,"were issuedto the complainant,the claims in
which are asfollows: "F'irst, the combinationwith the plate
A, having central opening a, and the plate 0, having the
socketc, extendingthroughsaidopeningof the ball D, hav-
ing threadedneckd, the levelling screw-plateE, having ball
fl, and the instrument-plateF, having neck c and socketh,
substantiallyas specified. Second,thecombinationwith the
base-plateA, having central openinga, and the socket-plate
c, havingneck c, of the carrying-plateB, having apertureb,
fitting said neck, and the levelling mechanismof a tripod
head,substantiallyas specified. Third, a tripod head,hav-
ing a ball and socket-jointfor thebaseplate, in combination
with the instrument-plateF, havinga sphericalbearingg h,
concentricwith saidball and socket-joint,andlevelling-plate
E, substantiallyas specified."

The object of the invention, as stated in the patent,was
"to devisea tripod headof suchconstructionthat it may be
levelledwith absoluteaccuracyand expedition,and may be
adjustedhorizontallyfor bringing the centerof the instru-
ment over a fixed point on the ground,whateverbe the na-
ture of the sameor its inclination."

Thebill chargesthe respondentwith infringing this patent.
The answer,as originally filed, (virtually admitting the valid-
ity of thepatent,)deniestheallegationof infringment;alleges
that the respondent'stripod headsare madein pursuanceof
lettersissuedto himself on April 20, 1878; and,also,that he
has a license from the complainant. By amendment,the
validity of complainant'spatent is attacked,and his instru-
mentdeclaredto be a combination,simply,of thoseof William
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J. Young and John Francis Pastorelli,previouslypatented,
without any new combinedresult beingobtainedthereby.

On the argumentthe defencewas confined to the alleged
invalidity of thepatent,thedenialof infringementbeingaban-
doned. If this defenceis well foundedit must be conceded
that therespondentwas slow to discoverit. His application
for a similar patent,(for the one he obtainedis, essentIally,
similar,) and his acceptanceof a licensefrom the complain-
ant, arewholly irreconcilablewith his presentposition,which
seemsnot to have beenassumeduntil all other groundsof
defencehadfailed. It is not, however,too late to raise this
question,and it must, therefore,be decided.

The complainantadmits that the lower part of his instru-
ment-theshifting device-isnot new, andbaseshis claim
on the combinationwith this of the upper part-thedevice
for horizontal adjustment;denying that this latter deviceis
copiedfrom Pastorelli's,and assertingthat if it were thecom-
binationof suchold devicesin oneinstrument,ashereshown,
wherebythe lateral and horizontal adjustmentsare effected
by oneact or process.would sustainthe patent. Our judg-
ment is with the complainanton both questions. Without
elaboration,it is sufficient to say that we regard the upper
partof theinstrumentasmateriallydifferent from Pastorelli's
invention. The points of differenceareminutelyand intelli-
gently statedby the complainant'switnesses,and it would be
profitless to repeat them here. While the respondent'sex-
perts pronouncea different judgment, a comparisonof the
instrumentshas satisfiedus that they are materially differ-
ent. The archedbearingsurface,conne'3tedwith the level-
ing screwsand supportingthe instrumentplate, securinga
steady,firm rest for the instrument,and utilizing the friction
producedby its weight, is alone sufficient to distinguish the
complainant'sinvention from Pastorelli's.

If, however, the complainant'sinvention consistedexclu-
sively in combining the former separateinventionsof Young
andPastorelliin oneinstrument,with theresulthereexhibited,
we would still hold thepatentvalid. Thatit requiredinvention
to do this, andthatgreatsavingof time andlaborin adjusting
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surveyor'sinstruments,andgreatconsequentadvantageto the
public areattainedby suchcombination,is very clear. This
alone, however,would not supportthepatent. A. mereaggre.
gation of old parts,without any new result issuingfrom their
unitedaction, is not patentable. The partsmustcombinein
operation,andby their joint effectproducea newresult. They

¥ neednot act simultaneously. If so arrangedthat the suc-
cessiYeactionof eachcontributesto producetheresult,which,
when obtained,is the product of all the parts,viewedas a.
whole, a valid claim for this combinationmay be sustained.
Williams v. R. Co. 15 O. G. 655; Waring v. Wilkinson, ld.
247; Forbushv. Cook, 2 Law Rep. 664; Herriny v. Nelson,
12 O. G. 362.

As wassaidby CommissionerLiggett, in Lynchv. Dryden,
3 O. G. 407, neither the courts nor commissionershave
attemptedto define a patentablecombinationso exactly as
to Le suitedto universalapplication-broadenoughto include
all that is legitimate,and narrowenoughto excludeall else.
It would seem,however,from the decisions,that two things
are always necessary-First,a novel assemblageof parts,
exhibiting invention; second,the co-operationof the partsin
producing a new result. By the term co-operate,however,
the courtsdo not meanmerelyacting togetheror simultane-
ously,but unitedlyto a commonend, a unitaryresult. Each
and every part must have its sub-functionto perform, and
eachmust havea certain relation to, and dependenceupon,
the other.

The resultattainedby the complainant'sinvention is the
completeand expeditious.adjustment.of surveyorl:l' inst;u-
ments; their erection vertically, over a fixed point on the
ground,by, substantially,a singleact. This result was not
attainablebeforeby eitheror both the instrumentsreferredto
by the respondent. The result is, therefore,new in the sense
here involved; and, aswe haveseen,is highly beneficial. In
accomplishingit theshiftingandlevelling devicesact in comá
bination, eachworking to this endanduniting in its produc-
tion. Thoughnot essentialthat they should,they do, or, at
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may, act simultaneously. It may be concededthat, in
this respect,thecaseis nearthe borderline. If nearer,how-
ever, the prima facie right establishedby the letters patent
(strengthened,possibly,by the respondent'stardinessin dis-
covering this defence)would justify a decreein plaintiff's
favor.

HENRY v. THE FRANCESTOWN SOAP-STONE COMPANY.

(C'ircuit Court, D. New Hwnpshire. January30, I880.}

PATENT-OONDITIONAL SALE OF INVENTION-SUBSEQUENTApPLICATION.

A single conditional saleof an invention,more thantwo yeara before
anapplication,worksa forfeiture of a patent.

In Equity.
Bill in equity for infringementof a patent(No. 22,787)to

PorterDodge,grantedFebruary1,1859,for an improvedair-
tight stove, made of a double courseof slabsor panelsof
soap-stone,held togetherby an iron frame. Theapplication
was preparedand signedDecember26, 1856; a model was
filed on the next dayj the application was filed February
14, 1857.

In 1877,JudgeShepleyentereda decreefor thecomplain-
ant. SeeHenr.1/ v. Francestown Soap-Stone Co. 9 Off. Gaz.
408. In February,1879,JudgeClark granteda rehearingof
the causeupon affida"dts tending to prove that Dodge had
sold one of his stoves to Harvey Huntoon, and another to
JohnH. Patch,more.than two ye,arsbefore his application.
Evidencewas takenand the rehearingwas hadbefore Judge
Lowell.
Causten Browne andJabez S. Holmes, for defendants.
Thomas L. Live1'1nore, for complainant.
LOWELL, C. J. The evidencein theoriginal casetendedto

showthat Dodgemadea few stoves,embodyinghis invention,
in the autumnof 1854; that he wasnot fully sa.tisfiedwith
the iron part of the work, andcausedit to be castmorecareá


