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may, act simultaneously. It may be conceded that, in
this respect, the case is near the border line. If nearer, how-
ever, the prima facie right established by the letters patent
(strengthened, possibly, by the respondent's tardiness in dis-
covering this defence) would justify a decree in plaintiff's
favor.

HENRY v. THE FRANCESTOWN SOAP-STONE COMPANY.

(C'ircuit Court, D. NewHwnpshire. January 30, I880.}

PATENT-OONDITIONAL SALE OF INVENTION-SUBSEQUENT ApPLICATION.
A single conditional sale of an invention, more than two yeara before
an application, works a forfeiture of a patent.

In Equity.
Bill in equity for infringement of a patent (No. 22,787) to

Porter Dodge, granted February 1,1859, for an improved air-
tight stove, made of a double course of slabs or panels of
soap-stone, held together by an iron frame. The application
was prepared and signed December 26, 1856; a model was
filed on the next day j the application was filed February
14, 1857.
In 1877, Judge Shepley entered a decree for the complain-

ant. See Henr.1/ v. FrancestownSoap-StoneCo. 9 Off. Gaz.
408. In February, 1879, Judge Clark granted a rehearing of
the cause upon affida"dts tending to prove that Dodge had
sold one of his stoves to Harvey Huntoon, and another to
John H. Patch, more .than two ye,ars before his application.
Evidence was taken and the rehearing was had before Judge
Lowell.

CaustenBrowneand JabezS. Holmes,for defendants.
ThomasL. Live1'1nore,for complainant.
LOWELL, C. J. The evidence in the original case tended to

show that Dodge made a few stoves, embodying his invention,
in the autumn of 1854; that he was not fully sa.tisfied with
the iron part of the work, and caused it to be cast more care·
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fully; and that he did not sell his stovesgenerally and ex-
tensivelyin the marketuntil within two yearsbeforeFebru-
ary 14, 1857,whenhis applicationwas filed, but that he did
sell the stoveswhich he thenhad, or someof them, in De-
cember,1854,or January,1855. JudgeShepleysaid (9 Off.
Gaz. 409:) "There is but one sale clearly proved before
February 14, 1855, and no evidencetending to show more
than two or three sales before that time, and all of them
aocompaniedwith a notice of an intentionto applyfor a pat-
ent, and all of theseduring the time he was experimenting
uponandbeforehe hadperfectedhis invention,andattained
sufficient perfectionin the castingsto satisfyhimself thathis
inventionwaspracticallysuccessful. As in most, if not all,
of theseinstances,the stoveswere deliveredon trial, to be
returnedif the inventiondid not work satisfactorily,they are
to be regardedrather in the light of such practical tests as
the law permits an inventor to make, than as such publio
sales as would tend to show abandonment,or mislead the
public into a belief that the inventorhadmadea dedication
to the public."

Upon the rehearingtwo more salesof stoves,one to Hun-
toon, and one to Patch, are proved to have beenmade by
Dodge more than two yearsbefore February14, 1857; but
in that sold to Huntoon the inner panelsof soap-stoneap-
pearto havebeenmadeof the full length of the frame, while
the patentdescribesthem as being cut shorter to allow for
expansionupward. Thedefendantshaveintroducedevidence
that there is no needof shorteningthe inner lining, because
soap-stonedoes not expandupward; and the plaintiff has
evidencethat it doesor may expandin that How-
everthis fact may be, this stove to have beenmade
in what Dodge thought an imperfect form, and, therefore,
may be held not a saleof the invention. Draper v. Wattles,
16 Off. Gaz. 629.

The inventoris dead,and the termsandparticularsof the
saleof the Patchstovearenot proved; and I think it possi-
ble that, if the new evidencehad beenbefore JudgeShep-
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ley, it would not have changedhis opinion. He found one
sale,and evidencewhich inclined him to think that there
might have been two or three more, and yet sustainedthe
patent. I find myself differing from my eminentpredecessor
upon the effect of theevidence,and havehadgreatdoubtsas
to my duty. I have determinedthat, uS new evidencehas
been producedw.hich I must act upon, my action must be in
accordancewith my own viewsof ltS effect. I cannotunder-
standthe new evidencewithout openingthe whole record,and
I must act upon what I find in the old and new evidence
together.

In my opinion the evidencetends to show a sale of the
invention. True,somesaleswereconditional; that is to say,
the stoveswere to be returnedif they were not satisfactory
to the buyers; but this doesnot, without further explanation,
prove that they were experimental. It may show that the
purchaserhad doubts about the article, but does not prove
any on the part of the seller. Salosin the usual courseof
business,whetherabsoluteor conditional,if thtyaresalesof
the patentedthing,work a forfeiture. A single salehasthis
effect, as well as a hundredsales. It is very unlikely that a
buyer would take what he understoodto be an experimental
thing; but jf he did, the evidenceshouldbe unequivocalthat
a test of the invention was one of the purposesof the seller.
This article couldbe testedby the inventor aswell in his own
houseas in any other place; andwhenhesold it in its com-
pletedform, thoughwith warrantyor on condition, hesoldit.

Upon the facts, the stove appearsto have containedthe
invention, wHhin the doctrine of Am. Hide, etc., Go. v Am.
Tool Go. 1 Holmes,503, 513,in which JudgeShepleycharged
that the thing sold need not be perfect in the mechanical
sense,but only in that it embodiedthe completedinvention
in a form which would be operative. Indeed, this stove
appearsto havebeen perfect in both senses,for it hasbeen
in successfulusefor about twenty-jouryears.

JudgeShepleyfouni that the salesin evidencebefore him
were made while the inventor was still conductingexperi-
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mentsof his own. Granting,then, that thesalesthemselves
were not experiments,and that at least two of the stoves
containedthe completedinvention, doesit savetheforfeiture
that the inventorhimself was still trying his invention? I
think not. The courts very properlylimit the meaningof
"public use" to a use in the ordinaryway, and they may so
limit the word "sale," if they can ever be persuadedof the
fact; but, whether use or sale, that particular transaction
must be experimental,or it is within the forfeiture of the
statute.

But, further, I do not find the fact to be that the inventor
was still experimenting. As I read the evidence,all that
Dodgewasthen trying to do was to bring his stovesinto the
highest stateof mechanicalperfection. The preciseday of
the Patchsaleis not proved; but it was in December,1854,
and the stove hadupon it the words "registeredfor patent,
1854," which confirms the conclusionthat it was after the
invention was complete.

Neither filing the model,nor writing the papercommonly
calledan application,gives the dateof the applicationfrom
which the two years are to be reckoned. "Application," in
this connection,includes the paper,or somewritten paper,
and its presentationto the commissioner. One who desires
a patent for his invention may apply in writing to the com-
missioner. Thereis no evidencethat anywriting accompa-
nied the model, and none that any application was made
until February 14, 1857. It would be most dangerousto
hold that an application signed and kept in the inventor's
pocketwould answerthe demandof the statute. In Birdsall
v. McDonald,6 Off. Gaz.682,cited for the plaintiff, the solic-
itor neglectedto file the application,and the court held that
his neglectwasnot evidenceof the inventor'sabandonment
of his invention. On the point of sale Mr. JusticeSwayne
says: "He sold no machine prior to two years before the
filing of his application." As to filing the model seeDraper
v. Wattles,16 Off. Gaz.629.

The time allowed for the useand saleof the inventlon is
v.2,no.1-6
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liberal, though arbitrary. It is a pity that a valuable inven-
tion should be lost by an inadvertence, but the policy of the
law is well founded, and it must be carried out.
I find that this invention was "on sale" more than two

years before the application, and therefore the patent was
void. The patent having been sustained at the first hearing,
the complainant should have his costs to the time when the
rehearing was ordered. Of the rehearing itself I give no costs
to either party.
Decree accordingly.

BELT v. CRITTENDEN and others.

(OirlJuit Oourt, D. Minnesota. February,

PATENT-WANT OF NOVELTy-CORRUGATED IRON APPLIED TO TJm

RoOF OR SIDES OF A BUILDING.-If the ordinary form of corrugated
iron, when applied to the roof or sides of a building, does not give suffi-
cient air spaces, there is no novelty in making them larger, and dimin"
ishing the surface of iron at the point where it is nailed to the wood-
work, although the objection may be thereby remedied.

SAME - SAME - TmcKNESS OF IRON - NAIL HOLES - FORMATION OF
JOINTs.-There is no novelty in the fact that the iron, at the point of
contact with the wood, is double in thickness, or that the nail holes at
the joints may be made elongated in order not to interfere with the nails
in case of expansion or contraction, lengthwise, of the corrugations;
nor in the manner of forming the joints oonnecting the several sections
of sheathing.

Suit in Equity on final hearing upon pleadings and proof.
Homer C. Eller, for complainant.
Henry J. Horn and Harvey Officer, for defendants.
NELSON, D. J. This suit is brought to recover damages for

the infringement of letters patent No. 177,386, granted to
the complainant and F. E. Perkins May 30, 1876, and an
injunction is prayed. The interest of Perkins was assigned
to the complainant May 22, 1878.
The patent was granted "for an improvement in metallic


