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opinion he remarks upon "the growing tendency of the decis-
ions of the supreme court �t�o�w�a�r�~�s the expansion of admiralty
jurisdiction in this country."
I but follow in the line of these decisions in holding that

the claim of this libellant against the steam ferry-boat F. B.
Nimick is cognizable in admiralty.
The motion to quash proceedings and dismiss libel is oyer-

ruled, and fourteen days allowed within which to file answer.

HOBEN and others tJ. STEAMER WESTOVER.

(District Court, D. MarJjland. April 2, 1880.)

COLLISION-STEAMER AND VESSEL-UNCERTAINTY AS TO COURSE OF VEil-
BEL.-When the lights of a sailing vessel are fluctuating, a steamer must
in due time slacken her speed, and if necessary stop and back, and
neither proceed nor change her course until the course of the sailing
vessel has been ascertained.

In Admiralty.
Mister J; Bear, for libellants.
Barton eX Wilmer, for claimants.
MORRIS, D. J. Collision between the schooner Ella Kirkman

Itnd the steamer Westover.
The libel alleged that on November 3, 1879, the schooner

Ella Kirkman, an oyster p.ungy of 26 58-100 tons, laden with
800 bushels of oysters, was proceeding up the Chesapeake
bay, bound for Baltimore, her proper lights burning, the wind
blowing hard from north-west, the schooner close hauled on
her port tack, steering north-east, making three to four knots
an hour, under double reefed mainsail and foresail, and bon-
·net out of the jib, when between 8 and 9 o'clock P. M.,
near the mouth of the Patapsco river, about a mile south by
east from the seven-foot knoll, the lookout saw the lights of
the sieamer Westover, coming down the river towards the
schooner, a. mile and a. half off; that the schooner kept her
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course, and when the steamer was close to her hailed and
warned her off, but the steamer continued her course, and
struck the schooner amidship, and so injured her that she
sank in a few minutes.
The answer on behalf of the claimants of the steamer

Westover alleged that the steamer was on her route from
Baltimore to Norfolk, with her proper lights burning, a look.
out on the forward deck, and her captain and second mate
in the wheel-house; that when she reached a point half-way
between the south-east buoy and the seven-foot knoll those in
charge of the steamer saw the red light a mile and a half off,
and immediately after saw both lights of the schooner one
point on the steamer's starboard bow; that at this time the
steamer was showing the schooner both of her lights, and the
vessels were approaching nearly head on, and were about a
mile and a quarter apart; that in a few minutes the schooner
shut in her green light and showed her red, indicating that
she had changed her course to the eastward; that when those
in charge of the steamer observed this chang" they changed
the steamer's course to the westward; that in a few minutes
the schooner shut in her red and showed her green light, in-
dicating that she had changed her course to the westward;
that the vessels were, at the time, about half a mile apart,
and seeing this last mentioned ch:mge the captain of the
Westover ordered her helm hard a starboard; that when the
vessels had approached within 200 yards of each other the
schooner again shut in her green light and ran across the
bow of the steamer; that as soon as the last change was indi-
cated the steamer blew her whistle and reversed her engines
at full speed, and made every effort to avoid the collision.
The answer admits that from the first moment of sighting

the schooner's light the two vessels were approaching nearly
head on, and, therefore, from the first they were aware there
was danger of collision, and that it was the duty of the
steamer to take timely and effective means to prevent it.
The rule is well settled that if the lights of the sailing ves-

sel are fluctuating, or for any reason there is uncertainty as
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to her course,the steamermust in time slackenher speed,
and, if necessary,stop and back, and neither proceednor
change her course until the course of the sailing vessel
hasbeenascertained. 17 How. 178; Peck v. Sanderson, 21
How. 6; The Steamer Louisiana, 5 Blatch. 256; The Illinois,
The Harvest Queen, and The Adriatic, opinion of Chief Justice
Waite, Circuit Court, S. D. of New York; The He1'man, 4
Blatch. 441. A clearercaseof admittedfacts, requiringthe
observanceof this rule, is rarely met with. When half a
mile off the steamerhad alreadywitnessedfour changesin
lessthanfour minutesin the lightsof a sailingvesseldirectly
aheadof her, yet shedid not slackenfrom her speedof nine
knots an hour, but continuedporting and starboardinguntil
within 200 yards,when at last,but too late,shereversedher
engines.

That there was in the captain'smind great uncertainty
as to the courseof the schooneris apparentfrom his own
testimony,and from that of the secondmate,who waswith
him in thewheel-house.

In his testimony, after describinghow he first saw the
schooner'sred light, and then saw both, and then saw her
red light again,he sayshe thenorderedhis helm to port,and
aboutas soonastheygot thewheelover theschoonershowed
her green light, about 200 yardsoff. He sayshe then said
to the mate: "She is either going about,or he has let her
comeup into the wind, and I told the mate" (not to slacken
speed,as onewould suppose,but) "to heavehis helm hard a
starboard." Next he says: "I could not seeany lights, but
could seeher sails,and then I blew the whistle and gavethe
orderto stop andback. I was then as far eastas I couldgo
without getting aground,andshewasright under my bow."

The mate'stestimony corroboratesthe captain'sin every
particular.

An examinationof the testimony for the libellants very
clearlyshowswhy it wasthat thelightsappearedsofluctuating
to thoseon the steamer. The schoonerwas almostdirectly
ahead,thewaterwasveryrough,andthesmallschoonerconseá
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quentIy very unsteady,and the wind was blowing hard in
flaws. Shewas trying to maketh.e mouth of the river, and
sailing asnearto thewind as shecould. To a vesseldirectly
aheadherlightswereliable to presentafluctuatingappearance
from three causes:First, the flaws in the wind; second,the
plungingof sosmalla boatin a roughsea;and,third, theocca-
sional obscuringof her starbordlight by her jib. The testi-
mony of CaptainMorris, of the MasonioHall, anotheroyster
vessel,confirmsthis. .Hesaysthathe,in companywith theElla
Kirkman, had beenanchoredfor �s�h�e�l�t�~�r underthe highlands
of the Magothy river, andwhen the weatherhad moderated
they got under way togetherto come up to Baltimore; that
he was abouthalf a mile aheadof the Ella Kirkman, and the
steamerpassedhim a quarterof a mile to thewestwardo( the
seven-footknoll; that it was blowing hard and the water
rough, andhe did not tack until abreastof North Point, and
that there was no needfor the Ella Kirkman to tack; that
shewasbehindhim, andhecould seeher red light, and that
he could havesoonboth her lights, exoepther jib shadedher
greenlight.

The evidencealtogetheris conclusivethat the schoonerdid
not changeher course. The testimonyof Mahon,one of the
two lookouts on the bow of the sohooner,was much oom-
mented on by counsel for the steamer. He says: "1 saw
the steamer'sligp.ts directly ahead,sometimesover the port
bow, and sometimesover the starboard." This 1 think is
satisfactorily aocountedfor, partly by the luffing of the
schooner,as the wind varied, partly by her unsteadymotion
in the rough water, and partly by the ohangesmade by the
steamerin her own course,as she constantlychangedher
helm, and it does not prove any changeof the sohooner's
oourse. It doesnot appear,therefore,that the schoonElrdid
not do all that was requiredof her by any nauticalrule. It
was her duty to keep her oourse,and it was the steamer's
duty to avoid her, and the seriouscOllsequenceswhioh have
resultell are to be visited upon the'steameralone. They
serveto show the practicalwisdom of the rule which re(luires
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the steamer,in every caseof uncertaintywith regardto the
courseof a sailing vesselwith which shemay comeinto col-
lision, not to proceedor to changehercoursewhile thatuncer-
tainty remains.

With regardto thedamage,I do not think theamountclaim-
ed is excessive. The value of the vessel, including all her
equipmentfor her businessof oystering,is put at $1,200; and
I think the testimonyshowsit to be a fair valuation,andthat,
at thatti ll1eof theyear,whentheoysterseasonhadjustbegun,
shecould not be replacedfor a lesssum. The otheramounts
of lossseemto bereasonable,andI will sign a decreein favor
of libellants for $1,558,and costs.

PoWltLL andothersv. S'I'EA.M-TuG WILLIE, eto.

(District Oourt, 8. D. Ne1/) York. April 20, 1880.)

ADMIRALTy-TUG-NEGLIGENCE-DOWDALLV. THE PENNSYLVANIA RAlLá

ROAD 00., 13 BLA.TCH. 403.-A tug is not chargeablewith negligencein
notknowing of a hiddenprojection,dangerousto her tow, at a ISllding
placeselectedby suchtow, andwhich, from its evidentactualuse as a
landingplacefor sucha tow, it wasreasonableto infer wassuitablefor
thepurposeto which it wasput.

In Admiralty.
T. C. Cronin, for libellants.
W. R. Beebe,for claimants.
CHOATE, D. J. This is a libel to recover,againstthe steam-

tug Willie, the valueof the cargoof the canal-boatNightin-
gale, alleged to have been lost through the negligenceand
unskilfulnessof thosein chargeof the Willie, which hadthe
canal-boatin tow. The Nightingale was loadedwith coal,
andwas takenin tow by the Willie at New Brunswick, N. J.,
on the tenth day of October,1873, to be towedto the Mont.
clair railroadbridge, in the Hackensackriver. At that time
therewas,and for a short time before had been,a landing


