MISSOURI VALLEY LIFE INS. CO. v. KITTLE, 113

Tee Missouvrt Varrey Lire Insuranor Company . Kirtne
and others.

(Cireuit Court, D. Nebraska. May, 1880.

UsurY—QUESTION oF FacT.—Any agreement, device or shift to réserve
~or take more than the law permits for use of money loaned is usury,
and whether by such means more than the legal rate of interest has
been contracted foris a question of fact to be collected from the whole
of the transaction as it passed between the parties.

SAME—AGREEMENT FOR INSURANCE IN LENDER'Ss COMPANY.—A trans-
action whereby a party, in order to secure a loan of money, contracts
to pay 12 per cent. per annum interest, the maximum rate allowed by
law, and also as a part of the same transaction, and in consideration
of such loan, agrees to take from the party loaning the money a policy
of insurance, and to pay premiums thereon, is usurious under the statute
of Nebraska,

S8AME—~PAYMENT oF INSURANRCE PrEMIUMS,—Payments made in such a
cage, under the name of premiums on the insurance policy, must be
regarded as paid on the loan; the insurance contract, made as it was to
cover usury, being held void.

J. M. Woolworth, for plaintiff,
E. Wakely, for defendant.

McCrary, C. J. Bill'in equity brought to foreclose a mort-
gage upon certain real estate in Nebraska, executed by Rob-
ert Kittle and wife to the plaintiff, to secure the payment of a
certain promissory note for $2,500.

The defence is that the note sued on is usurious. The
legal rate of interest under the law of Nebraska is 12 per
cent. per annum, and this rate is contracted for by the terms
of the note. It is claimed by the defendants that, in addi-
tion to the lawful interest thus provided for, a further consid-

_eration for the loan was exacted by the plaintiff under the
cover of a tra.'psa,ctiori of insurance entered into between the
plaintiff and defendant Robert Kittle. The plaintiff is a
corporation organized under the laws of Kansas, and its pur-
poses are declared by article 4 of its charter, among other
things, to be “to make insurance upon the lives of individ-
uals, * * * and to make such legal investments of all

moneys received as premiums for policies issued and from
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other sources as will best promote the interests of all con-
cerned; and, carrying out the objects of said corporation,
may loan the money of the corporation at a percentage not
exceeding 20 per cent. per annum.” It is clear that the
company was organized for the purpose of engaging in the
business of insuring the lives of individuals and of loaning
money, and it does not appear, either from the charter or the
evidence, that the loaning of money was merely incidental to
the business of insurance. It is pretty evident, I think, that
the company looked to the income to be derived from invest-
ments and loans as the chief source of its profits; but, how-
ever this may be, it is safe to assume that loaning money was
one of the primary objects for which the company was
created.

The defendant Robert Kittle applied to the plaintiff for a
loan of money. He did not desire, and did not apply for, a
poliey of insurance upon his life. He was informed in sub-
stance that the company was loaning money, and would loan
him $2,500 upon satisfactory security, provided he would take
from plaintiff & policy of insurance upon his own life or that
of some other person for $5,000, and pay the premiums,
amounting fo about $300 per annum. Whether more than
the legal rate of interest has been contracted foris a question
of fact to be collected from the whole of the transaction as it
passed between the parties. We are to inquire whether there
was an agreement, device or shift to reserve or take more
than the law permits. It is not usual to express an usurious
contract upon the face of a written agreement. “The charge
of usury,” says Mr. Tyler, “in most instances attaches to pre-
tended cases of exchange of credits or commodities, or when
a profit is realized for something besides the use of the money
loaned or the debt forborne.” Tyler on Usury, 105, We must,
therefore, inquire whether, considering the whole fransaction,
there has been a successful effort on the part of the plaintift
to obtain, under color of the insurance transaction, exorbitant
and unlawful gain for the use or forbearance of the money
loaned to defendant Robert Kittle. Were these two separate
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and independent bona fide transactions between the parties—
one & loan of money at a lawful rate of interest, and the other
the taking by defendant Robert Kittle of a policy of insurance
upon his life from the plaintiff? Or were the two so inter-
mingled as to constitute only one transaction, one result of
which was that plaintiff actually received or contracted to
receive more than 12 per cent. per annum interest as a con-
sideration for the use of the money loaned ?

The evidence, as it appears in the depositions, might leave
us in serious doubt as to the true answer to be given to these
questions, but the matter is rendered reasonably clear by ref-
erence to the mortgage sued on, which must be accepted as
an authoritative statement of the contract as understood by
the parties themselves, and which provides as follows: “And
the parties of the first part hereby agree, in consideration of
the aforesaid loan, to take out and keep in force during the
continuance of said loan a policy of life insurance in the Mis-
souri Life Insurance Company aforesaid, upon his own life or
the life of some other person, and upon which he hereby
agrees to pay or cause to be paid to said company the annual
premium thereon, and not less than $310 per annum. And
it is-further agreed in consideration of said loan that all
renewals thereof, or extensions of time of payment thereof,
are upon the express condition of the payments upon said life
insurance policy being made when due; * * * that
any neglect or refusal so to do shall cause the whole amount
of said loan to become immediately due and payable, any
agreement of renewal or extension of payment to the contrary
notwithstanding.”

This language is explicit, and from it we learn that the two
transactions wers, in some respects at least, blended into one.
The insurance was taken in consideration of the loan. It
was not a clause inserted in pursuance of a policy to loan only
to poliey-holders, for it stipulates that the policy to be taken
may be upon the life of the borrower “or the life of some other
person.”

It was the profit to be derived from the transaction of in-
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surance that was demanded “in consideration of the loan,”
it being expressly declared that premiums amounting to not
less than $302 per annum were to be paid to said company.
It was further agreed, “in consideration of said loan,” that
a failure to pay premiums on the policy of insurance should
work a forfeiture of all renewals or extensions of time of pay-
ment of the loan, and cause the whole amount thereof, both
principal and interest, to become immediately due. The
contract of insurance was very clearly demanded by the
plaintiff as a condition precedent to, and an additional con-
sideration for, the loan of the sum of $2,500 to defendant
Robert Kittle. It was a thing of value to the company—a
transaction out of which it was o make a considerable profit;
and, as 12 per cent. per annum had been otherwise contracted
for and reserved, the agreement for additional compensation
for said loan rendered the said loan usurious. To hold other-
wise would be not only to disregard the plain terms of the
contract, as expressed in the mortgage, but also to point out
the way by which insurance companies may easily evade the
statutes of the several states prohibiting usury.

In this case the payments which have been made under
the name of premiums on the insurance policy must be
regarded as paid on account of said loan; the insurance con-
tract, made as it was as a cover for usury, being held void.

The statute of Nebraska on the subject of usury in force
when this loan was made, to-wit, the eighteenth day of Novem-
ber, 1872, will determine the rights of the parties in view of
this opinion, and decree will be entered accordingly.

Mr. Justice MrLLER concurred in the foregoing opinion.
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Faruers’ Loan & Trust Company v. Tur St. Josepn &
DenveEr Crty Rammroap Company and others,

(Circuit Court, D. Nebraska. May, 1880.)

LEASE—PART PERFORMANCE.—A lease which has not been reduced to
writing, but has been acted upon and partly performed, will be consid-
ered as binding as if signed.

BAME—ULTRA VIREs—RATIFICATION BY STOCKHOLDERS.—Under section
152, p. 204, Statutes of Nebraska, a railroad company in that state can-
not make a valid lease of its property and franchises for the term of its
charter, without the same being ratified by its stockholders; but when
the same have been used for a time under such void agreement, the
company, or those representing it, may recover a just compensation
for the use of such property during the time it is so used.

In the matter of the petition of the Burlington & Missouri
River Railroad Company in Nebraska.

J. M. Woolworth, for Burlington & Missouri River Rail-
road Company in Nebraska.

John Doniphan and 4. J. Poppleton for William Bond
receiver of St. Jogseph & Denver City Railroad Company.

McCrary, C. J. Prior to the commencement of this cause
the defendant company had leased from the Burlington &
Missouri River Railroad Company in Nebraska so much of
its road as lies between Hastings, Nebraska, and Kearney,
Nebraska, including road track, depots, and other property,
The contract here called a lease will be referred to more par-.
ticularly hereafter.

In the present suit (being a bill to foreclose a mortgage
upon the road and property of the defendant company) a re-
ceiver was appointed, who continued to use said road between
Hastings and Kearney, under the terms of said lease, until-
January 1, 1876.

The said Burlington & Missouri River Railroad Company
in Nebragka petitions the court for an order on the receiver
to pay certain balances claimed as due under said lease, and
it is upon this petition that this case is now before me. The
claim of the petitioner is admitted by the receiver except one
item, to-wit: a claim of $17,164.95, for depreciation or wear




