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FARMERS' LOAN & TRUST COMPANY V. THE ST. JOSEPH &
DENVER CITY RAILROAD COMPANY and others.

(Oitrcuit Court, D. Nebraska. May, 1880.)

LEASE-PAnT l'ERFORMANCE.-A lease which has not been reduced to
writing, but has been acted upon and partly perfonned, will be consid-
ered as binding as if signed.

SAME-ULTRA VIREs-RATIFICATION BY STOCKROLDERs.-Under section
152, p. 204, Statutes of Nebraska, a railroad company in that state can-
not make a valid lease of its property and franchises for the term of its
Charter, without the same being ratified by its stockholders; but when
the same have been used for a time under such void agreement, the
company, or those representing it, may recover a just compensation
for the use of such property the time it is so used.

In the matter of the petition of the Burlington & Missouri
River Railroad Company in Nebraska.
J. M. Woolworth, for Burlington & Missouri River Rail-

road Company in Nebraska.
John Doniphan and A. J. Poppleton for William Bond,

receiver of St. Jose.ph & Denver City Railroad Company.
MCCRARY, C. J.Prior to the commencement of this cause

the defendant company had leased from the Burlington &
Missouri River Railroad Company in Nebraska so much of
its road as lies between Hastings, Nebraska, and Kearney.
Nebraska. including road track, depots, and other property.
The contract here called a lease will be referred to more par·.
ticularly hereafter.
In the present Euit (being a. bill to foreclose a mortgage

upon the road and property of the defendant company) are·
ceiver was appointed, who continued to use said road between
Hastings and Kearney, under the terms of said lease, until
January 1, 1876.
The said Burlington & Missouri River Railroad Company

in Nebra:B'ka petitions the court for an order on the receiver
to pay certain balances claimed as due under said lease, and
it is upon this petition that this case is now before me. The
claim of the petitioner is admitted by the receiver except one
item. to-wit: a claim of $17,164.95, for depreciation or wear
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and tear of the road during the time it was used by the
lessee.
The lease was not signed, but having been reduced to writ-

ing, acted upon, and partly performed by both parties, it
must be considered as binding as if signed. By its terms it
was to continue in force during the life of the charter of the
said Burlington & Missouri River Railroad Company in Ne-
braska, and this, it is claimed, made it a lease in perpetuity.
Whether this be true or not, the stipulated term was for a
long period. '
It is insisted on behalf of the receiver that the contract or

lease was' ultra vi1'es, and void. By the Revised Statutes of
Nebraska, § 152, p. 204, it -is provided that "any railroad
company • • • may mortgage or lease, sell or con-
vey, the whole or any part of its railroad situated within this
state, and the rights, privileges, and franchises connected
therewith, and other property pertaining thereto, to any per-
son. or persons, on such terms and conditions as may be-
agreed upon. • • • Provided, however, that no sale
or purchase shall be made of a railroad situated within this
state, of companies without this state, or consolidations ef-
fected as provided in this act, until the terms of such sale or
consolidation shall have been approved by a of the
stockholders in interest, in person or by proxy," etc. It does-
not appear that the lease in question was approved by the
stockholders, and it is therefore insisted that it is void under
this proviso. It will be observed that the authority to lease
is given in terms by the section quoted, while the proviso,
in expressing the limitation upon that power, uses only the
words "sale," "purchase," and "consolidation," omitting the
word "lease." Unless, therefore, the contract in question
amounted by its terms, upon a fair construction, to a sale by
the Burlington & Missouri River Railroad Company in Ne-
braska "of the whole or any part of its railroad," and the
rights, privileges and franchises connected therewith, the lim-
itation does not apply.
The statute must be held to apply to the transaction in its

essence. If a sall;\ is made under the name of a lease 01' of a.
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'Consolidation, it must be held to be within the proviso above
quoted. That the contract in question, if given effect,
amounted to a sale of part of the railroad, and of the rights,
privileges and franchises connected therewith, there can be
no doubt.. It was, in effect, a sale of one.half of the road,
with all its privileges, between Hastings and Kearney, being
by its terms a transfer thereof for the whole period of the
grantor's charter. It would be impossible, consistently with
the plainest rule of construction, to hold that under this in·
strument no part of the property or franchises of the lessor
was intended to be sold. The contract must, therefore, be
held unauthorized and invalid, unless it can be shown that
it was ratified by the stockholders as required by the statute.
It devolved upon petitioner to show such ratification. If it
be claimed that this can be shown I will give the petitioner
the opportunity to show it, by directing a master to take
proof and report upon that question. But if, as I suppose
the fact to be, there was no such ratification, my decision is
that nothing can be recovered upon the contract as such.
But inasmuch as the transaction is not tainted with any

immorality, I hold that the petitioner is entitled to recover,
without regard to the contract, a just compensation for the
use of its road and property during the time in controversy.
And if the petitioner is content to take decree for the sum
recommended by the master, less the disputed item for de-
preciation of property, an order may be made accordingly. If
this iii not accepted the case will be sent to a master to
take further testimony and report what would be a reasonable
compensation for the use of the property during the period in
question, including the depreciation caused by such use. In
the event of such reference the question of the effect of the
.receiver's admission of certain items as due under the contract
will be reserved.
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P.A.TRIOK V. LEAOH and others.

(Oireuit OQUrt, D. Nebraska. May 7, 1880.)

COVENANTS OF WARRANTY-DEFENcEs.-In an action for breach of
covenant of warranty, the defence that the covenant sued upon W'IS a
joint one, and that it was sued upon as several, can be made undcl' an
answer denying there iii anything due.

DEED-STATEMENT OF CONSIDEUATION.-The statement of theconsidera-
tion in a deed is prima facie only, and may be rebutted.

BAME-ESTOPPEL-WASTE.-One who has given a deed of lands with
covenants of warranty is estopped from denying that the grantee is the
owner, and cannot complain of waste committed by such grantee.

WARRANTY-COVENANT-DAMAGEs.-In an action for breach of covenant
of warranty the measure of damages is the consideration money, with
interest.

J. M. Woolworth, for plaintiff.
J. G. Gvrwin and John D. Howe, for defendants.
MCCRARY, C. J. Bill in equity seeking to recover judgment

for damages of a covenant of warranty in a deed of real estate,
and for an accounting, to the end that the sum recovered may
be set off against a certain judgment held by defendant David
Leach against plaintiff.
Defendant asks leave to amend his answer by alleging the

following facts:
First. That the warranty deed upon which plaintiff sues

was not the deed of David Leach alone, but the joint deed of
David Leach and Jane E. Leach, his wife. The latter is not
joined. The original answer is in effect a denial of the right
of plaintiff to recover, and it is not necessary for defendant
to plead specially that the covenant of warranty was joint,
and not joint and several.
The plaintiff must make out his case, and the defence now

sought to be specially pleaded can be insisted upon under the
pleadings as they stand. If the plaintiff is not entitled to
recover on the covenants in the deed sued on, when he comes
to offer it in evidence that defence can be made. It is not
necessary to consider now whether the husband can be sued
alone upon a covenant of warranty contained in a deed exe-


