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Warrorp, Assignee, etc., v. NosLe and others.

(Circuit Court, D. Indiana. March, 1880.)

Wirg—RigHTS IN LAND oF HUSBAND—INDIANA STATUTE—EFFECT OF
BANKrUPTCY.—The statutes of Indiana providing that the wife shall,
upon the death of the husband, have a one-third interest in all lands
of which he is seized during coverture, and one-third interest in all
equitable rights in lands he may have at the time of his death, and
that in all cases of judicial sale her inchoate interest, unless ordered
sold or barred by the judgment of the court, shall become absolute the
-same a8 in case of the death of the husband, and the supreme court
of that state, having declared a deed to an assigeee in bankruptcy, is in
effect a judicial sale. Held, that the wife, upon the bankruptcy of the
husband, became the owner of one-third of his equitable interest in
certain school land purchased from the state.

Appeal from distriet court.

Mr. Claypool, for appellant.

Mr. Norton and Mr. Roberts, for appellees.

Druunoxp, C.J. This is a bill filed by the assignee of Wil-
liam F. Noble for the purpose of removing a cloud from the
title of a certain tract of land of which the bankrupt was the
owner at the time the petition in bankruptey was filed.

It is alleged in the bill that Mrs. Noble, the wife of the bank-
rupt, claims an interest in the land by virtue of her marriage
with the bankrupt, and elaims that the act of 1875, when the
property was transferred to the assignee, operated upon it so
ag to make her interest in the land absolute.

The law of Indiana in relation to the right of the wife to the
estate of which her husband was seized during marriage, and
in which he had an equitable interest, was ag follows: “A sur-
viving wife is entitled to one-third of all the real estate of
which her husband may have been seized in fee-simple at any
time during the marriage, and in the conveyance of whichshe
may not have joined in due form of law; and also of all
lands in which her husband had an equitable interest at the
time of his death.”

With that law in force the act of March 11, 1875, was
passed, which declares “that in all cases of judicial sales of
real property, in which any married woman has an inchoate
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interest by virtue of her marriage, where the inchoate interest
is not directed by the judgment to be sold or barred by virtue
of such sale, such interest shall become absolute, and vest in
the wife in the same manner and to the same extent assuch
inchoate interest of married women now becomes absolute
upon the death of the husband, whenever, by virtue of said
sale, the legal title of the husband in and to such real prop-
erty shall become absolute and vest in the purchaser thereof,
his heirs and assigns, subject to the provisions of this act,
and not otherwise.”

The property of the bankrupt having been transferred un-
der the bankrupt law to the assignee, that has been declared
by the supreme court of this state to be a judicial sale within
the meaning of this act of the legislature, and so the act oper-
ates upon the interest which the husbhand may have had in
real property. The difference between the interest which the
husband has is that where he is seized of real estate the right
of the wife cannot be divested without her consent. When he
has merely an equitable interest in land he has the right to
dispose of it at any time during his life. At the time of the
bankruptey, the bankrupt had an equitable interest in a tract of
land in the county of Hamilton, in this state. It wasa tract of
school land, which had been sold in conformity with the laws
of this state, and a certificate of purchase had been given,
which had been transferred by the purchaser to various par-

"ties, and finally had come by purchase into the possession of
the bankrupt. Under the law of this state he had taken pos-
session of the property, and had resided on it for a consider-
able time. The purchase was originally made in 1839.
There was due upon the certificate of purchase, in order to
consummate the title in the bankrupt, $700, which, of course,
before a perfect title could be obtained, must be paid, and
the bankrupt having this equitable interest, the assignee
made an application to the court for leave to raise the nec-
essary amount to pay what was due. This was granted, and
the money was raised, and the balance due on the land
was paid by the assignee, thus entitling the purchaser or who-
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ever had the right under the certificate to a perfect title to
the land from the state.

The contention on the part of the wife is that by virtue of
the act of 1875 her right became consummated, the property
having been sold under a judicial sale, and that is the ques-
tion involved in the case. I think, under the general law of
this state, that she is entitled to one-third of the interest
which her husband had in this property at the time of this
judicial sale, precisely as though he had died. And in this
respect I differ from the district judge.

What does the language mean? “In all cases of judicial
sales of real property in which any married woman has an
inchoate interest by virtue of her marriage.” The district
court thought the term “inchoate” was one applicable to a
case where the husbhand had an absolute title, a complete
geizin, in the land, and that it did not apply to a case where
there was merely an equitable interest, because in the one
case the right of the wife could not be divested without her
consent, and in the other it was in the power of the husband
at any time to deprive her of her right; the language of the
statute being express that she is only vested with the right to
an equitable estate which her husband may own at the time
of his death. But I am inclined to think the term is applica-
ble to both kinds of estate—-as well to the equitable interest as
to the absolute interest in fee simple. Does it cease {0 be an
inchoate interest simply because the husband has the power
of disposition over the land? I think not. It seems to me
that where a married man has an equitable interest merely
in land, that under the general law of this state, and within
the meaning of this particular statute, it may be truly said
that the wife has an inchoate interest in the land by virtue of
her marriage, because if the husband retains that interest up
to the time of his death the inchoate right becomes consum-
mated. The only qualification is that he can deprive her of
the right by disposing of the land.

Now, the statute of 1875 intended to place the rights of
married women upon the same footing, in case of a judicial
sale, as if the husband had died. Aninchoate interest meana
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an imperfect interest—one that is begun and not completed.
Take the case of those states where the wife has only the
right of dower in land of which the husband dies seized, and
of which he has the absolute title: it has always been consid-
ered in such cases that although the husband can deprive the
wife of her right of dower by disposing of the property, still
her right has been admitted and called an inchoate right of
dower. And soin this state the right which the wife has in
lands—an inchoate interest, as it is called—in any equita-
ble claim which the husband may have, although he ecan
deprive her of it, still it is an interest which becomes vested
and complete if the husband dies holding an equitable claim,
or if disposed of by judicial sale; and it seems to me to be
the duty of the court to give a liberal construction to these
statutes for the benefit of married women. The law of this
state does not give dower to the wife in the ordinary mean-
ing of the term; that is to say, it does not give a life inter-
est in one-third of the real property of the husband, but gives
her an absolute estate in ome-third of the real estate of the
husband, in the manner heretofore stated.

This case is a strong illustration of the propriety of such a
construction. This is a case where the husband took posses-
sion of the property with the wife, remaining on it for many
years, cultivating it and making it their home, and yet if the
wife has no interestin the land she is deprived of what would
be her ordinary right under the law of this state.

There is another question proper for the court to consider,
and that is the fact that this was a case of bankruptcy, where,
in one sense, it may be said that the whole estate which the
bankrupt owned belonged to his creditors, and inasmuch asit
was necessary to raise out of the assets of the estate a suffi-
cient sum in order to pay the balance which was due, and
that belonging to creditors, it should go for their benefit.

There is a law of this state which provides that if the hus-
band shall have made a contraet forlands, and at the time of
his decease the consideration in whole or in part shall not
have been paid, but after his death the same shall be paid out
of the proceeds of his estate, the widow shall have one-third
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of said land in the same manner as if the legal estate had
vested in the husband during the coverture; and it may be said,
I think, with a great deal of force, that this judicial sale, being
substantially the same thing, so far as the rights of the wife
are concerned, as the death of the husband, that the right of
the wife in a case like this should be protected in the same
way a8 if the husband had actually died, and the proceeds of
the estate had been used for the purpose of paying any bal-
ance that might be due

In this case the balance was paid out of this very prop-
erty; that is, the money was raised out of this property by
the assignee, and it may be said, I think, that the wife ought
to contribute her quota, or it should be deducted from the
amount which has to be paid. In other words, she should
bear her proportion of the share which is due on the property;
but that, of course, can be arranged in the settlement of the
various questions that exist in this case. If the property
shall be sold, the proceeds will be held for the benefit of the
creditors of the bankrupt’s estate, and also for the benefit of
the wife, so far as she may be entitled to protection under the
law. .

The decree of the distriet court will be reversed, and a
decree prepared in conformity with the opinion of this court.

CorrLENDER v. GrIFFITH & Co.
(Cireust Court, S. D. New York. May 4, 1880.,)

BriLiaARp TABLES - DESIGN PATENT - SUBSEQUENT MECHANICAL PaAr-
ENT.—A. design patent for a particular style of billiard table, granted
more than two years before a mechanical patent for a similar table was
issued, does not render the latter void.

BaME—BEVELLED SIDES—UTILITY.—A billiard table having the broad side
rails bevelled or inclined inward, so as to give the player opportunity
to get his knee under the table, and so constructed as to be cheaper than
the curved or ogee form, has sufficient utility to support a patent.

SaME—EvVIDENCE SHOWING PRIOR UskE.—Evidence in this case showing
that tables similar to those described in the patent were in use in this
country many years prior to the patent, the bill is dismissed.




