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WARFORD, Assignee, etc., v. NOBLE and others.

(Circuit Oourt, D. Indiana. March, 1880.)

WIFE-nIGHTS IN LAND OF HUSBAND-INDIANA STATUTE-EFFECT OF
BANKRUP'OOY.-The statutes of Indiana providing that the wife shall,
upon the death of the husband, have a one-third interest in all lands
of which he is seized during coverture, and one-third interest in all
equitable rights in lands he may have at thil time of his death, and
that in all cases of judicial sale her inchoate interest, unless ordered
sold or barred by the judgment of the court, shall become absolute the
same as in case of the death of the Ausband, and the supreme court
of that state, having declared a deed to an assigeee in bankruptcy, is in
effect a judicial sale. Held, that the wife, upon the bankruptcy of the
l!.usband, became the owner of one-third of his equitable interest in
certain school land purchased from the state.

Appeal from district court.
Mr. Claypool, for appellant.
Mr. Norton and Mr. Roberts, for appellees.
DRUMMOND, C. J. This is a bill filed by the assignee of Wil-

liam F. Noble for the purpose of removing a cloud from the
title of a certain tract of land of which the bankrupt was the
owner at the time the petition in bankruptcy was filed.
It is alleged in the bill that Mra. Noble, the wife of the bank-

rupt, claims an interest in the land by virtue of her marriage
with the bankrupt, and claims that the act of 1875, when the
property was transferred to the assignee, operated upon it so
ae to make her interest in the land absolute.
The law of Indiana in relation to the right of the wife to the

estate of which her husband was seized during marriage, and
in which he had an equitable interest, was as follows: "A sur-
viving wife is entitled to one-third of all the real estate of
which her husband may have been seized in fee-simple at any
time during the marriage, and in the conveyance of which she
may not have joined in due form of law; and also of all
lands in which her husband had an equitable interest at the
time of his death."
With that law in force the act of March 11, 1875, was

passed, which declares "that in all cases of judicial sales of
real property, in which any married woman has an inchoate
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interestby virtue of hermarriage,wheretheinchoateinterest
is not directedby the judgmentto be soldor barredby virtue
of such sale,suchinterEstshall becomeabsolute.andvestin
the wife in the samemannerand to the sameextentassuch
inchoate interest of married women now becomesabsolute
upon the death of the husband,whenever,by virtue of said
sale,the legal title of the husbandin andto such real prop-
erty shall becomeabsoluteandvest in thepurchaserthereof,
his heirs and assigns,subject to the provisionsof this act,
andnot otherwise."

The propertyof the bankrupthavingbeentransferredun-
der the bankruptlaw to the assignee,that hasbeendeclared
by thesupremecourt of this stateto be a judicial salewithin
themeaningof this act of the legislature,andsotheactoper-
atesupon the interestwhich the husbandmay have had in
realproperty. The differencebetweenthe interestwhich the
husbandhasis thatwherehe is seizedof realestatethe right
of the wife cannotbe divestedwithoutherconsent. Whenhe
hasmerelyan equitableinterest in land he has the right to
disposeof it at any time during his life. At the time of the
bankruptcy,thebankrupthadanequitableinterestin atractof
landin thecountyof Hamilton,in this state. Itwasa tractof
schoolland, which hadbeensold in conformity with thelaws
of this state,and a certificate of purchasehad been given, .
which hadbeentransferredby the purchaserto various par-

. ties, and finally had comeby purchaseinto the possessionof
the bankrupt. Underthe law of this statehe hadtakenpos-
sessionof the property,andhad residedoli it for a consider-
able time. The purchasewas originally made in 1839.
There was due upon the certificate of purchase,in orderto
consummatethe title in thebankrupt,$700,which, of course,
before a perfect title could be obtained,must be paid, and
the bankrupt having this equitable interest, the assignee
madean applicationto the court for leave to raise the nec-
essaryamountto pay whatwas due. This was granted,and
the money was raised, and the balancedue on the land
waspaidby the assignee,thus entitling thepurchaseror who-
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everhad the right under the certificate to a perfect title to
the land from the state.

The contentionon the part of the wife is that by virtue of
theact of 1875 herright becameconsummated,the property
havingbeensold undera. judicial sale, and that is the ques-
tion involved in the case. I think, under the generallaw of
this state,that she is entitled to one-third of the interest
which her husbandhad in this propertyat the time of this
judicial sale,preciselyas though he had died. And in this
respectI differ from the district judge.

What doesthe languagemean? "In all casesof judicial
salesof real propertyin which any married woman has an
inchoate interest by virtue of her marriage." The district
court thought the term "inchoate" was one applicable to a
casewhere the husbandhad an absolute title, a complete
seizin, in the land, and that it did not apply to a case where
there was merely an equitable interest,becausein the one
casethe right of the wife could not be divestedwithout her
consent,andin the other it was in the powerof the husband
at any time to depriveher of her right; the languageof the
statutebeingexpressthat sheis only vestedwith theright to
an equitableestatewhich her husbandmay own at the time
of his death. But I aminclinedto think theterm is applica-

¥bleto both kindsof estate-aswell to theequitableinterestas
to the absoluteinterestin feesimple. Doesit ceaseto be an
inchoateinterestsimply becausethe husbandhas the power
of disposition over the land? I think not. It seemsto me
that where a married man has an equitableinterestmerely
in land, that underthe generallaw of this state,and within
the meaningof this particular statute,it may be truly said
that the wife hasan inchoateinterestin the land by virtue of
her marriage,becauseif the husbandretainsthat interest up
to the time of his deaththe inchoateright becomesconsum-
mated. The only qualification is that he can depriveher of
the right by disposingof the land.

Now, the statuteof 1875 intendedto place the rights of
marriedwomenupon the samefooting, in case of a judicial
8ale, asif the husbandhad died. An inchoateinterestmeans
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an imperfectinterest-onethat is begunandnot completed.
Take the caseof those stateswhere the wife has only the
right of dowerin land of which the husbanddies seized,and
of which he hastheabsolutetitle: it hasalwaysbeenconsid-
eredin suchcasesthat althoughthe husbandcandeprivethe
wife of her right of dower by disposingof the property,still
her right hasbeenadmittedandcalled an inchoate right of
dower. And soin this statethe right which the wife has in
lands-aninchoate interest,as it is called-in any equita-
ble claim which the husbandmay have, although he can
depriveherof it, still it is an interestwhich becomesvested
andcompleteif the husbanddies holding an equitableclaim,
or if disposedof by judicial sale; and it seemsto me to be
the duty of the court to give a liberal constructionto these
statutesfor the benefit of marriedwomen. The law of this
st'atedoesnot give dower to the wife in the ordinary mean-
ing of the term; that is to say, it doesnot give a. life inter-
estin one-thirdof the real propertyof the husband,but gives
her an absoluteestatein one-third of the real estateof the
husband,in the mannerheretoforestated.

This caseis a strongillustration of the proprietyof such So

construction. This is a casewherethe husbandtook posses-
sionof the propertywith the wife, remainingon it for many
years,cultivating it andmaking it their home,andyet if the
wife hasno interestin the landsheis deprivedof what would
be herordinaryright underthe law of this state.

Thereis anotherquestionproperfor the court to consider,
andthat is thefact that this wasa caseof bankruptcy,where,
in one sense,it may be said that the whole estatewhich the
bankruptownedbelongedto his creditors,and inasmuchasit
was necessaryto raiseout of the assetsof theestatea suffi-
cient sum in order to pay the balancewhich was due, and
thatbelongingto creditors,it shouldgo for their benefit.

Thereis a law of this statewhich providesthat if the hus-
bandshallhavemadea contractfor lands,and at the time of
his deceasethe considerationin whole or in part shall not
have beenpaid, but after his deaththesameshallbepaidout
of the proceedsof his estate,thewidow shall haveone-third
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of said land in the samemanneras if the legal estate had
vestedin thehusbandduringthecoverture;andit ma,ybesaid,
I think, with a greatdealof force,that this judicial sale,being
substantiallythe samething, so far as the rights of the wife
areconcerned,asthe deathof the husband,that the right of
the wife in a caselike this shouldbe protectedin the same
way as if the husbandhad actuallydied,and the proceedsof
the estatehad been usedfor the purposeof payingany balá
ancethat might be due

In this casethe balancewas paid out of this very prop-
erty; that is, the money was raised out of this propertyby
the assignee,and it may be said,I think, that the wife ought
to contributeher quota,or it should be deductedfrom the
amountwhich has to be paid. In other words, she should
bearher proportionof the sharewhich is dueon theproperty;
but that, of course,canbe arrangedin the settlementof the
various questionsthat exist in this case. If the property
shall be sold, the proceedswill be held for the benefit of the
creditorsof the bankrupt'sestate,andalso for the benefitof
the wife, so far asshemaybeentitled to protectionunderthe
law.

The decreeof the district court will be reversed,and &

decreepreparedin conformity with the opinion of this court.

COLLENDER v. GRIFFITH & Co.

(Ci1'cu,it Court, 9. D. New York. May 4,1880.)

BILLIARD TABLES- DESIGN PATENT- SUBSEQUENT MECHANICAL PAT-
JIlNT.-A �d�e�~�i�g�n patent for a particular style of billiard table,granted
morethantwo yearsbeforea mechanicalpatent for a similar tablewas
issued,doesnot renderthe lattervoid.

SAME'-BEVELLED SIDES-UTILITY.-A billiard tablehavingthebroadside
rails bevelled or inclined inward, so asto give the player opportunity
to get his kneeunderthe table,and soconstructedasto be cheaperthan
thecurved or ogeeform, hassufficient utility to supporta patent.

SAME-EVIDENCE SHOWING PRIOR USE.-Evidencein this caseshowing
that tablessimilar to thosedescribedin the patent were in use in this
countrymanyyearsprior to the patent,the bill is dismissed.


