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MA'l"rHE:WS v. THE: LALANCE: & GROSJE:AN MANUFACTUR-
ING CO.

(O£rouit Oourt, S. D. New YorTc. April 28,1880.)

l'ATENT-BILL FOB INFRINGEMENT OF SEVEBAL PATENTS-PLEA TO
WHOLE BILL-PBACTICE.-Where a bill was filed for the infringement
of several patents, to which a plea that said patents were not connected
in one mechanism, or conjointly used, was interposed, general replica-
tion made, and proofs thereon taken, held, that as the plea did nothing
butdenyan averment in the bill, the complainant was entitled to recover,
if it appeared that the defendant's structure embodied in it an invention
covered by only one of said patents.

EQUI'I'Y PLEADING-PLEA-BAD IN SUBSTANcE.-Plea to the whole hill in
this case averring that the several patents set forth in the bill, are for
separate and distinct inventions, not in point of fact connected together
in use or occupation, and not in fact conjointly embodied in any mech-
anism manufactured by defendant, held, bad in substan<:e.

A. V. Boresen,for plaintiff.
B. F. Lee, for defendant.
BLATCHFORD, C. J. This bill is brought for the infringement

of :five several letters patent. The bill alleges that the defend-
ant made, used, and vended to others to be used, "soda water
and other fountains, each made according to, and employing
and containing, the inventions described and claimed in each of
the above-named letters patent and re-issued letters patent."
The defendant put in a plea to the bill. The plea sets forth
that the bill ilil brought for the infringement of five separate let-
ters patent, (designating and identifying them as the same
which are set up in the bill,) "all of which said letters patent are
for separate and distinct alleged inventions," (a fact which the
bill shows,) "which several alleged inventions are not, ,in point
of fact, connected together in use or operation, and are not, in
point of fact, conjointly embodied in any of the soda water and
other fountains manufactured, used or sold by this defendant;
so that the said plaintiff, by his single bill of complaint afore-
said, seeks to compel this defendant to unite five separate and
distinct defences, dependIng severally upon distinct and differ-
ent proofs, so as to complicate the defence, and embarrass this
defendant in its answer to the said bill of complaint; and that
it is not true, as alleged in said bill, that the said defendant
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hasmade,constructed,used,andvendedto othersto be used,
soda water and other fountains, each made according to,
and employingand containing,the inventionsdescribedand
claimed in each of the ahove-namedletters patentand re-
issuedletterspatent."

The plaintiff put in a generalreplication to the plea, in
the form of the usual generalreplication to an answer,sub.-
stituting the word "plea" for the word "answer." Both
partieshavetreatedthe putting in of this replication as tak-
ing issueontheplea,within themeaningof rule 33, in equity,
and havetakenproofson the questionasto whethera certain
structuremadeby thedefendantcontainsmechanismcovered
by a claim or clausein eachof thefive patentssuedon. The
testimonyfor the plaintiffs is addressedto establishingthe
fact that eachof the five patentsis infringed by such struc-
ture. The testimonyfor the defendantignores threeof the
patents,andis addressedto establishingthe fact that two of
the five patentsare not infringed by such structure. The
case has been heard on these pleadingsand proofs. The
plaintiff asksfor a decreeoverruling the plea,with costs,on
the ground that the defendant'sstructureinfringes each of
the five patents,andgrantingtheinjunctionagainstinfringe-
mentwhich the bill praysfor, andrefusing to the defendant
leaveto answerthe bill. Thedefendantasksthat the bill be
dismissed,with costs,on the groundthat the defendanthas
proved that two of the patentsare not infringed by the de-
fendant'sstructure.

The defendant,contending that two of the patentsare
shown not to havebeeninfringed, invokes the rule that the
plaintiff, by replying to the plea, admits it to be a valid
plea, if true, and thus admitsthat he cannot recoverin the
suit unlessthe defendant'sstructureembodiesan invention
claimed in each oue of the five patents. As setting forth
this rule, the casesof Hughesv. Blake,6 Wheaton,453,472;
Rhode Island v. Ma.ssachusetts,14 Peters, 210, 257; and
Myers v. Dorr, 13 Blatchf. C. C. R. 22, 2Ct, are cited by the
defendant. The generalrule is, undoubtedly,as'stated; but
1ll this casethe pleadoesnothing but denyan avermentot
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the bill. What is set up in the plea amountsto no more
than denyingand],'.lgativing the allegationof the bill as to
the matters to which the plea relates. On an issue as to
8uch an allegation, whethersuch an issue be raised by an
answeror by a plea, the plaintiff cn. recover,eventhoughit
should appearthat the defendant'sstructureembodiesin it
inventionscoveredby only one,or two, or three,or four of the
five patents. The plaintiff must make the avermentas to
all five of the patentsin order that he may havethe oppor-
tunity of endeavoringto show that all five areinfringed by
the structure,but he will not fail of relief even thoughhe
succeedsin showingthat only oneof the five is infringed.

The rules of equity practice (and the rule referred to is
merelyoneof practiceand not oneof substantialright) are
not so rigid and inflexible andprocrusteanasto require that
the plaintiff should,in this case,beheld to haveput himself
in theposition,by taking issueon the plea,of losing theben-
efit of a right to recoverywhich.he would have had if the
samematterset up in this pleahadbeensetupin ananswer.
The languageemployedby text writersandin the casescited
is to be interpretedwith referenceto thefacts of the casesto
which the languagewasapplied. Undoubtedly,pleasin some
casesare allowable, in equity, which deny merely an allega-
tion of the bill. An instanceof this is found in Burnham v.
Rangely, 1 Woodb. & M. 17, where the bill describedthe
plaintiffs ascitizensof New Hampshireandthedefendantas
a citizen of Maine, the Buit being in the circuit court for
Maine. The defendantpleadedthat he was not a citizen of
Maine whenthe Buit was brought,but a citizen of Virginia.
If he,was not a citizen of Maine the court had no jurisdic-
tion. Issuewas joined on the plea. If the pleawas true the
plaintiff could not recover. But, in the presentcase,the
plaintiff may recover,eventhoughthe plea is true.

In Hughes v. Blake, supra, the court, without applying to
that casethe rule referredto, held that the mattersset forth
in the pleaconstituteda completedefenceto the suit.

In Rhode Island v. Massachusetts, supra, the court, while
announcingthe generalrule andoverrulingthe pleaas mulá
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tifarious,-issuenot havingbeen joined on it,-said: "It is
the strict and technicalcharacterof theserulesof pleading,
and the dangerof injustice often arising from them, which
has given rise to the equitablediscretion always �e�x�e�r�c�i�s�e�~

by the court of chanceryin relation to pleas."
In Stead'sEx'rs v. Cour.se,4 Oranch,403,therewas a plea,

a replication to it, and testimonyto supportthe plea. The
circuit court sustainedthe plea,anddismissedthe bill. The
supremecourt say: "The only questionsbefore this court
are upon the sufficiency of the plea to bar the action, and,
thesufficiencyof the testimonyto supporttheplea,aspleaded.
On the first point the counselfor the plaintiff has adduced
authoritywhich would certainlyapplystrongly,if not conclu-
sively, in his favor, if a specialdemurrerhadbeen'filedto the
plea; but, as issuehasbeentaken on it, the court thinks it
sufficient,sinceit containsin substancematterwhich if true
would bar the action."

The plaintiff contendedthat the pleawas substantiallyde-
fective,and containeddefectswhich could not be considered
as curedby the replication. The court, notwithstandingthe
replication to the plea, examinedthe plea so far as to see
whetherit was a goodpleain substance. In the casebefore
us the pleais clearly badinsubstance.

Rule 33, in equity, provides that "if, upon an issue,the
facts statedin the plea be determinedfor thedefendant,they
shall avail himself asfar as, in law andequity, they oughtto
avail him." If the court shoulddeterminefor this defendant
the facts statedin this plea,they ought not to avail the de-
fendantto securea dismissalof the bill, the plea beingto the
whole bill. No casehas been cited,or is found, where,on
sucha bill, and sucha plea,andsuchan issue,the court hal'l
refusedto look into thesubstanceof theplea,or hasdismissed
the bill when the plea was bad in substance,although the
facts set up in the plea were true. Even thoughthe facts
statedin this plea should be determinedfor the defendant,
the proper disposition of this casewould be to overrule the

.plea as bad in substance;therefore,the testimonytaken on
the issue need not be examined. The plea must be over-
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ruled, and, under rule 34, with costs. Under the samerule
the defendantwill be allowed to answerthe bill, 'on payment
of suchcosts,within twenty days.

STRAUSS and others v. KING and others.

(Circuit Court, 8. D. New York. April 29, 1880.)

PATENT-IMPROVEMENT IN �C�L�O�T�H�I�N�G�-�~�1�E�'�r�A�L RIVETS AT EDGE OJ'

POCKET OPENIKG.-The use of metal rivets, or eyelets, in fastening
the endof seamsin clothing,at pocket openings,so as to receivethe
strain from pressurewithin, keep the samefrom coming upon the
threadsof theseamandpreventripping, is a patentableinvention.

M. A. WheatonandGeorgeGifford, for plaintiffs.
Gilbert W. Plympton,for defendant.
BLATCHFORD, C. J. This suit is broughton re-issuedletters

patentgrantedMarch 16, 1875, to JacobW. Davis and Levi
Strauss& Co. for an "improvementin pantaloons,"etc., the
original patent having beengrantedto them May 20, 1873,
on the invention of said Davis. The specification of the
re-issue�s�a�~�y�s that Davis has invented an "improvementin
fasteningseams." It proceeds:"My invention relatesto llo

fasteningfor pocketopenings,wherebythe severalseamsare
preventedfrom ripping or starting from frequent pressureor
strain thereon;and it consistsin the employmentof a metal
rivet or eyeletat eachedgeof the pocketopening,to prevent
the ripping of the seamat thosepoints. The rivet or eyelet
is so fastenedin the seamas to bind the two partsof cloth
which the seamunites togetherso that it shall prevent the
strainor'pressurefrom coming upon the threadwith which
the seamis sewed. In order to more fully illustrate and
explainmy invention, referenceis had to the accompanying
drawing, in which my invention is representedas applied to
the pocketsof a pair of pants. Figure 1 is a view of my
invention as applied to pants. A representsthe side seam
in a pair of pants,and bb representsthe rivets at each edge
of the pocketopening. The seamsare usually ripped or


