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JUDICIAL SALE-OrlDER OF CONFIR:IoIATIoN.-An orderof confirmationof
a judicial salemayCureall irregularitiegin thecourseof theproceeding,
but canaddnothingto theauthorityof theofficer to makeit.

SAME-DENIAL OF MOTION TO VAOATE ORDER OF CONFIRMATION-
ESTOPPEL.-Aparty is not estoppedfrom bringing an action to set
asidea judicial salemadewithout authority, by the fact that the court
may have overruled the motion to setasidethe orderconfirming such
sale.

SAME-BAME-PnESUMPTION-COURTOF EQIDTY.-Wherea. motionmade
in a statecourtof Nebraska,f!veyearsaftera judicialsale,for a vacation
of the orderconfirming thesame,wasdenied,andno ground for denial
appearedin the record,held, t.hat it would be presumedto have .been
deniedbecausemadetoo late for the court to grant suchrelief, but that
it wasnot too late for a court of equityto grantsuchrelief aspai'ty was
entitledto.

�J�U�D�G�~�m�N�T�-�E�N�F�O�R�O�E�M�E�N�T AND SATISFAOTlON.-Iu the absenceof stat-
utory regulation no onebut a party, or his attorneyor agent,cansat.
isfYa judgment,or direct its enforcementby execution.

SA},ffi-SHERIFF-HAS NO CONTROL OVER JUDGMENT.-A sheriff has no
interestin or control overa judgment,which may includehis fees, that
will authorizehim to enforceit. If sameis settledor dischargedhemust
look to the plaintiff or his attorneyfor his fees.

SAME-CLERK-IsSUING EXECUTION.-A clerk has no authority, in the
absenceof statutoryregulation,to issueexecutionwithout thedirection
of the plaintiff or his attorney. .

SAME-SATISFACTION OF-ATTORNEY CANNOT CANOEL.-Anattorneywho
hasgivena releaseand satisfactionof a judgmentcannot,without the
consentof the other,cancel thesame,and authorizean executionto
Issue.

EXEOUTION BALE-SHERIFF'S POwER.-In making an execution sale.
sherif! actsby virtue of a power,andif no powerexistsnothingpasses.

Kennedy it Gilbert, for plaintiff.
G. W. Ambrose andJ. M. Woolworth, for defendants.
MCORARY, C. J. This is a bill in equity to quiet plaintiff's

title to certain lands in the city of Omaha. It is admitted
that the plaintiff's title is perfect,unlessit hasbeendivested
by a saleunderexecutionissuedupona judgmentfor $251.31
and. costs,in favor of Bancroft and othersand againstone
Nuckolls, renderedby the district court of Douglascounty,
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Nebraska. At the time that judgment was renderedNuck-
olls, the defendanttherein,was seizedin fee of the premises,
andthe judgmentwas thereforea lien uponthesame. Sub-
sequentlyto the rendition of said judgmentW. P. Kellogg,
under whom the plaintiff claims, becamethe owner of the
land, subjectto the incumbrance,and desiringto pa.y off the
judgment and remove the encumbrancehe applied to one
Meredith, who was the attorneyof record for the judgment
plaintiff, andpaid to him theamountof the judgment,includ-
ing interest and all costs, except about six dollars due as
cle;rk'scosts,which latter wasdueto defendantChandler,who
wasclerk of said statecourt when the proceedingsresulting
in said judgmentwerehad. MeredithgaveKellogg a �r�e�c�e�i�p�~

in full for the amountof the judgment,interestandcosts.
Thereis a conflict betweenKellogg and Meredithas to the

questionhow, andby whom, theclerk'scostswereto be paid;
Kellogg saying that Meredith promised to pay them, and
Meredith insistingthat Kellogg agreedto do so. The clerkto
whomthecostsweredue (defendantChandler)hadgoneout of
office andwas not then in Nebraska. Whenhesubsequently
returnedandlearnedthat Meredith hadreceiptedin full for
the judgmentandcosts, hecalleduponhim anddemandedhis
costs,which, not beingpaid; heappliedto his successorinthe
clerk'soffice andprocuredtheissuanceof anexecutiontherefor,
underwhich the land in questionwas sold and bought in by
Chandler. Thesalewasafterwardsconfirmedby saiddistrict
court, by which it is claimedthat certaingraveirregularities
were cured. A deed wasmade by the sheriff to Chandler,
who afterwardsconveyedto defendantPaxton. Five years
after thejudgmentKellogg movedto set asidethe sale. The
motion wasoverruled,but uponwhatgrounddoesnot appear.

1. It is insisted that the matters complainedof by the
plaintiff werefinally adjudicatedin the statecourtby theorder
�c�o�n�f�i�r�m�i�n�~�t�h�e sale and the subsequentorder overruling the
motion to setthesaleaside. This rendersit necessaryfor uS
to determinewhat is the effect of an orderof confirmationin
suchcases. The rule that wherea courthasjurilidiction of a
cause,but hascommittederrorsin its proceedings,�i�t�s�j�u�d�g�m�e�n�~
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is nevertheless'final, if not appealed from, does not apply here.
The order of confirmation cures all irregularities in the mode
of making the sale, but can add nothing to the authority of the
officer to make it. If the sale was withou1i authority the
ratifwation of it by the court must be considered as having
been given inadvertently. "If given deliberately, and on a
full examination of all the facts, still it must be regarded as an
unauthorized proceeding." Shriver'sLesseev. Lynn,2 How. 60.
Nor is the plaintiff or his grantor estopped by the subse-

quent order of the state court overruling the motion to set
aside the confiralation of the sale. No greater validity was
given to the sale by the latter order than by the original
confirmation. Besides, that motion was made five years after
the sale;. and it is clear that the state court had, at that late
day, no jurisdiction to entertain it. We must presume that
it was overruled because it was made too late. It does not,
however, follow that it is too late for a court of equity to
grant relief if the plaintiff is entitled to it.
2. The validity of the sheriff's sale under which defend.

ants' claim is attacked first upon the ground that the judg-
ment was satisfied by the plaintiff therein, and that, there-
fore, the sale was void. The proof clearly shows that the
attorney for the plaintiff execute.! to Kellogg a receipt in full
for the judgment, interest and coats. Th.is receipt may be
explained by parol proof, and on explanation it is shown that
the costs due Chandler, though receipted for, were not in fact
paid. It remains, however, clear from the evidence that
Meredith and. Kellogg both intended thai: the receipt should
aatisfy the judgment and remove the �~�n�c�u�m�b�r�a�n�c�e�, notwith-
standing the non-payment of Chandler's costs. Had they
the power to accomplish this? I think it clear, under the
authorities, that in the absence of statutory regulation only
the plaintiff in a judgment, or his attorney or agent, has the
power either to satisfy it, or direct its enforcement by execu-
tion. In this case Chandler (the clerk) was not the plaintiff,
nor was he a party to the judgment. There was, in fact,
no judgment for any particular sum as co·sts.

Johnsonv. Anderson,4 Wend. 474, is in point. That was,
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like the present,a casewhere the judgment had beenpaid
exceptcertaincosts,and the sheriffs to whom the costswere
due undertookto sell propertyon executionfor the purpose
of collecting them. The court said: "It is not denied that
the judgmentwas satisfiedbeforethe sale (except as to the
sheriff's fees on the execution)by a settlementbetweenthe
parties. '" '" ¥ '" '" The sheriff had no right to sell
for the purposeof collecting his feesafter due notice of the
settlementand dischargeof the judgment. The sheriff has
no interestin the judgmentwhich will authorizehim to inter-
fere with or control any settlementor agreementwhich the
parties may think proper to make. His feesare no part of
the judgment. They are but an incident to it, and if the
judgmentitself is satisfiedor dischargedhe must look to the
plaintiff and his attorney for his fees. He cannot collect
themfrom defendantby a saleof his property." And it was
held that the purchaserat the salein that casetook nothing.
To the same effect see Lewis v. Phillips, 17 Ind. 108, and
HamptonEx parte, 2 Gr. (Iowa,) 137.

In the absenceof statutoryregulation the clerk has no
authority to issue execution without the direc';ion of the
plaintiff or his attorney. Hermanon Executions,66. This
must beupon thegroundthat the clerk is not a party to the
judgment,and hasno control over it.

It is said in answer to thesesuggestionsthat Challdlerob.á
tainedauthorityfrom the attorneyof the judgmentplaintiff
to issuethe execution. If this be so, it doesnot help thedeá
fence, becausethat attorney had previously given Kellogg a.
satisfactionin full of the judgment,upon which satisfaction
the latter was relying for the securityof his' title. To say
that the attorney for the judgmentplaintiff could executea
valid releaseto Kellogg, andthen,without noticeto him, cancel
it, and authorizeChandler to issue executionand sell Kel.
logg's land, would be to sanctiona grossfraud.

In selling property under an executiona sheriff acts by
virtue of a power, and if the power does not exist no title
passes. Carpenterv. Stilwell, 11 Kernan, 61; Laval v. Row-
ley, 17 Ind. 36.
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My conclusionis that at the time of the settlementbe-
tween Kellogg and Meredith the latter, as agent for the
plaintiff in the judgment, intendedto and did cancel and
satisfy the judgment,andremove the lien from the land in
question. The judgment being satisfied,the sale was void
and no title passed. There are other and probably fatal
objectionsto the defendants'title-as, for example,the want
of an appraisementand of sufficient notice of the sheriff's
sale-buttheseneednot beconsidered,aswhat I havesaid is
decisiveof the case.

Decreefor plaintiff in accordancewith the prayer of the
bill.

SUTHERLAND V. STRAW and another.

(Circuit Cowrt, D. Maine. --,1 80.)

COMPROMIIlE-AGREEME:N'T FOR ENFORCEMENT OF.-It would seemthat
whereanagreementis madefor thecompromiseof litigation, involving
a great numberof details,somenot within the SUbject-matterof the
suit, specificperformancethereof cannot be compelleduponan inter-,
locutoryapplication.

PARTIE8-TRANSFERBY COMPLAINANT OF HIB H.IGHT-RI(lHTB OF As-
SIGNEE-DIBMIBBAL.-Complainantin this actionhaving,'befureanswer,
tmusferredall his rights and interest therein to defendantStraw,and
constitutedhim his attorney,irrevocable,to prosecute,compromise;etc.",
such action,held, that thedefendantStrawis �e�n�t�i�t�l�~�d�. if he 80 desired,
to a decreedismissingthebill, without costs.

CharlesE. Clifford, for complainant.
JosiahH. Drwnmond,for respondents.
Fox, D. J. On the thirteenth day of Septemberlast this

bill was filed, in '\t"hich it was alleged that on December10,
1875,Chapinhad sold the complete10 acresof landin Mon-
son, in this district, lJart of lot 15, for the sumof $50,000,So

portion of this amount having been paid by complainant's
note for $15,000,securedby a mortgageof thesepremises;
that these premises,with other parcelsof real estate,were
then undermortgageto the Dexter SavingsBank from said


