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could be shown, it was certainly proper to show the value of
the use of the vessel from the earnings of like boats in thai
river.
The motion for new trial must be overruled.
KREKEL, J., concurs.

SAHLGARD V. KENNEDY and others.

(Oircuit Oourt, D. Minnesota. May, 1880.)

EQUITY-BILL TO SET ASIDE DECEEE-JURISDICTION.-lf, ina direct pr0-
ceeding to set aside the decree of another court, there are parties before
the court other than those in the proceeding in which the decree was
rendered, and it is charged that such decree was fraudulent, the court
may entertain jurisdiction thereof, and prevent the parties before it
from proceeding to enforce such decree or availing themselves of any
advantages thereunder.

BAlIE-S..um-FRAUD.-An oriltinal bill is' 8 proper mode of seeking
redress against a decree obtained by fraud or covin.

SAME-8..um.-WHEN PROCEEDINGS SHOULD BE IN COURT, RENDERING
DECREE.-Where the proceedings to obtain relief against a decree are
tantamount to common-law practice of moving to set aside a judgment
for irregularity, writ of error, or bill for review, they should be in the
court where the decree is rendered; but if they are equivalent to a bill
in equity to set aside for fraud, they constitute a new and original pro-
ceeding.

BAME-SAME-BUFFICmNCY OF BILL.-A bill in equity by a bond holder
to set aside a foreclosure decree and sale thereunder containing alle-
gations tending to show that one of tbe trustees under the mortgage
combined with the purchasers at the sale to bid in the mortgaged prop-
erty at a sacrifice of the interest of the bond holders, and that the trustee
permitted the control of the foreclosure proceedings to pass into the
hands of such purChasers, states equities suflicient to requITe an answer.

Demurrer to Bill.
Gilman It Clough, for plaintiff.
Geo. B. Young, Geo. L. It Chas. E. Otis and R. B.

Galusha, for defendants.
NELSON, D. J. The complainant, an alien, files his bill in

equity on behalf of himself and other holders of any of the
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$3,000,000 issue of bonds by the First Division of the Saint
Paul & Pacific Railroad Company, of the date of March 1,
1864, who shall come in and contribute to the expemles of
this suit. Relief is prayed against a decree charged to have
been obtained in a state court of Minnesota by the fraud·
ulent practices of some of the defendants, and a sale there-
under in fraud of the rights of complainant and others simi·
larly situated.
The bill alleges that a suit was brought in the court of

common pleas of Ramsey county, Minnesota, to foreclose a
trust deed executed by the First Division of the Saint Paul &
Pacific Railroad Company to secure $3,000,000 of bonds, and
on March 24, 1879, a decree of foreclosure was entered by
consent of parties to the record in said suit, no answer hav-
ing been interposed to the complaint.
The relief prayed for is substantially that the said mort-

gage be declared by the court to be a subsisting and valid
lien upon the property described therein, and the rights of
the holders of all of said bonds outstanding be maintained,
and they be allowed to prove them; that the sale of said
property under the said decree of the said state court, and
the deed executed to the purchaser thereupon, be declared to
be fraudulent and void, and be set aside and cancelled; that
a receiver be appointed to take possession of the property,
the purchasers at said sale enjoined from interfering there-
with, and account for the earnings and income while in their
possession, and that the property be sold under the direction of
this court for the benefit of all the bona fide bond holders.
General relief is also asked. A demurrer. is interposed by
the defendants, alleging:
1. "VVant of jurisdiction in this court. The defendants'

counsel argue, with great ability, that relief should be sought
in the court rendering the decree; that this court has no
jurisdiction to interfere with, set aside or annul the decree
of the court of common pleas, that court pertaining to
another sovereignty. As I understand the rule, it is this:
that in all cases where, in a direct proceeding, there are par-
ties before a court other than that in which a decree has been
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rendered,and it is chargedthat the decreewas fraudulent,
the court can entertain jurisdiction, and, if the fraud is
proved, can prevent all parties who are before it from
enforcing the decree,and, of course, from obtaining any
advantageby virtue of a sale made thereunder. The court
actsupon the decreeand sale tnrough the partieswho are
beforeit, not directly upon the decreeof the othercourt, but
adjudgesthat, notwithstandingthe decree,the partieswl?o
obtainedit, and those before the court who claim property
by virtue of a sale under it, with knowledgeof the fraud,
shall not appropriateto their usethepropertythusacquired.
It is true, relief may sometimesbe had by motion in the

samecourt, or by a bill in the natureof a bill in review,but
suchrelief is not always adequate,and an original bill is a.
propermodeof seekingredr6sBagainsta decree_obtainedby
fraud or covin.

The rule is clearly andconciselystatedby JusticeBradley
in Bart'ow v. Hunton, 9 Otto, 82. In speakingof the dis-
tinction betweenthe two classeswhen an original suit may
be entertained,andwhenthe applicationfor relief should be
made to the court grantingthe judgmentor decree,he says:
"If the proceedingis merely tantamountto the common-law
practiceof moving to setasidea judgmentfor irregularity, or
to a writ of error,or to 8. bill of review,or anappeal,it would
belong to the latter category,and the United Statescourt
could not entertainjurisdiction of the case. ¥ ¥ ¥ ¥ ¥
On the otherhand,if the proceedingsaretantamountto a bill
in equity to set aside a decreefor fraud in the 0btaining
thereof, then they constitute an original and independent
proceeding, ¥ ¥ ¥ ¥ and the casemight be within the
cognizanceof the federal courts. In the one class there
would be a mere revision of errors and irregularities,or of
the legality and correctnessof the judgmentsand decreesof
thestatecourts; in theother,the investigationof a newcase,
arisingupon newfacts, thoughhavingrelation to the validity
of an existingjudgmentor decree,or to theright of the party
to claim any benefitby reasonthereof."

I think the jurisdiction of the court to entertainthis suit
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not doubtful,andthe bill muststand,unlessthereis no equity
statedtherein,and this brings me to the considerationof the
othergroundof demurrer.

2. The defendantsdemur for want of equity in the bill.
The bill alleges,in substance,that the trustees,in the deedto
securethe $3,000,000issue of bonds, in May, 1874,at the
instanceof JohnS.Kennedy,oneof thedefendantsin thissuit,
and the agent of a committeeof Amsterdambond holders,
having in their handsandundertheir control a majority of
the bondsof this series,commenceda suit againstthe First
Division of theSt.Paul& PacificRailroadCompanyandothers
to foreclose the trust deed, and that after the commence-
ment'of the suit Kennedy,the agent,enteredinto an agree-
mentwith the defendantcompanyfor the suspensionof the
prosecutionof the suit, and the trusteeswho institutedit, at
his instance,suspendedthe prosecutionof the samefor sev-
eral years,anduntil requestedby him to proceed; thatsome-
time in 1878 one of the trusteesresigned,andKennedywas
appointedas trusteeand co-complainantin said foreclosure
suit, and thereafteracted in the capacityof trusteein said
trust deed and foreclosuresuit, and as the specialagent of
the committee,and of the bond holderswho hadplacedtheir
bondsin the handsof the committeefor controlandmanage
ment; that on the ninth of October,1876, the trustees,in-
cludingKennedy,under the authority conferredin the deed
of trust, took possessionof the railroad appurtenancesand
property coveredby the trust deed, and operatedthe road,
and that in 1876 or 1877DonaldA. Smith, GeorgeStephen,
N. W. Kittson, JamesJ. Hill andothersformed a syndicate
for thepurposeof acquiringthe line of railroad,etc., covered
by the mortgage,under the foreclosureproceedingsand a.
sale,and madea proposition,through Kennedy,to the com-
mittee of Amsterdambondholdersfor the purchaseand con-
trol of the bondsin their hands,andthat Kennedy,theagent
of a. committeeof bond holders,and trusteefor all the bcmd
holders,enteredinto anagreementwith Smith,Stephen,Kitt-
80nandHill for the purchaseandcontrolof thebondsheld by
the committee,and into negotiationswhich contemplatedthe
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acquisitionof the line of railroad of the First Division of the
St. Paul& PacificRailroadCompany,etc.,by purchaseat the
foreclosuresaleto be madein said pendingforeclosuresuit,
andpaymentthereforin bonds; that thesuit shouldproceed
under the adviceand instructionof saidparties,Smith and
others; that the negotiationfor the sale of the bonds was
consummatedwith Kennedy,who approvedthe proposaland
recommendedits acceptance,and that the suit was prose-
cuted,conductedand concludedundertheadviceandinstruc-
tion of Smith, Stephen,Kittson and Hill, through Kennedy
as agent,and with a view to obtain a transferof said road
to them under the forms of judicial proceedingsin fraud
of the rights of bond holderswho had not contractedto sell
their bondsto saidparties; that Kennedy,asagent,paidand
controlled the'counselin the foreclosuresuit; and, further, .
in substance,that the result of the suit and the decree,by
consent,was in the interestof the parties who had so nego-
tiated with Kennedy, they having becomedomini litis in re-
spectto the foreclosureproceedings. It is alsochargedthat
the trustees,through Kennedy, fraudulently connived and
combinedwith the syndicateto allow the propertyand rail-
roadto bepurchasedat the foreclosureby the St. Paul, Min-
neapolis& ManitobaRailroadCompanyat a nominal price,
comparedwith its true value.

"PROPOSALMADE AT NEW YORK MEETING OF JANUARY 8, 1878,
BY CANADA PARTY.
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"The proposalembracesall certificateswhich havebeen
issuedby the committee,andmust beacceptedby at leastthe
sameproportion of certificateswhich accededto the former
proposal. It is offeredto pay for first sectionbonds($1,200,-
000) net 75 percent.in gold; consolidatedbonds($2,800,000)
net 28 per cent. in gold; secondsection bonds ($3,000,000)
net 30 percent. in gold; 1869bonds($6,000,000)net 35 per
cent. in gold; St.Vincent& Brainerdbonds($15,000,000)net
13i per cent. in gold, of the nominal amountof the bonds,
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