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Stephen, Kittson and Hill to aid them in acquiring the prop-
erty mortgaged at a sacrifice of the interests of bondholders
not parties to the contract, to secure the road, ete., and that
the former permitted the control of the litigation to pass to
Smith and his associates, consenting that they might assume
the functions of trustees; the co-trustees of Kennedy in the
trust deed having accorded to him the right to determine and
control the action of the trustees in all matters appertaining
to the trust property and the execution of the trust.

‘While there is no doubt that ereditors may combine to
purchase the property of their debtor, and such action is
proper and will be sustained, yet if a trustee, holding the
property for the benefit of all the creditors, combine with a
part to aid them in purchasing it to the exclusion of the other
creditors, and the trustee also has in his possession, as agent,
the evidences of debt belonging to the creditors with whom he
has combined, and the property, by the act of the trustee,
passes into the possession of those creditors at a price much
less than its value, it can hardly be claimed that a purchase
thus consummated is not inequitable. Such is one of the
charges in the bill, and it requires an answer so that the
court may determine upon the proofs, at the final hearing,
whether it is true or not.

The demurrer is overruled, with leave to answer at the
July rule day.

KrorroLLER v. Tue St. Pavn, Minvearoris & Manrrosa
Rarmrway Co. and others.

(Circuit Court, D. Minnesota. May, 1880.)

MorTGAGE—CREDITORS MAY CoMBINE TO PURCHASE PROPERTY.— The
creditors of a mortgagor may fairly combine to purchase the property
of the debtor at mortgage sale, and other creditors are not, by such com-
bination, deprived of the right to bid at such sale.

BILL TO VACATE DECREE AND SALE—WANT oF EqQuiTy.—Bill in equity
in this case not showing the complainant clearly entitled to all the
relief claimed, and as he may, on proper petition and showing, be ad_
mitted as a party to the original suit, the bill in which he seeks to attack
the decree and sale is dismissed.
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Demurrer to Bill.

Gilman & Clough, for plaintiff.

Geo. B. Young, Geo. L. & Chas. E. Otig and R. B. Galusha,
for defendants.

Nzrsow, D.J. The only question, raised by the demurrer,
to be considered in this case is whether the bill is wanting in
equity. The complainant makes no substantial charge of
fraud against any trustee in the deed to secure the $15,000,000
issue of bonds, and his bill alleges no grievance which deter-
mined the court to overrule the demurrers in the cases of
Stricker v. Kennedy et al., Messchaert v. Kennedy et al., and
Sahlgard v. Kennedy et al. Kennedy was never a trustee in
this trust deed, and his acts as the agent of the committee of
bond holders of the $15,000,000 issue are not subject to the
criticism made in the other cases.

.The fact that Kennedy, who is not a frustee in this deed,
a8 agent of the foreign committee, entered into an agreement
for the sale of the bonds held by the committee with Smith,
Stephen Kittson and Hill, and consummated it, and such agree-
ment contemplated the purchase of the railroad and appur-
tenances, would not call for the interference of a court of
equity. These creditors could fairly combine to purchase the
property of their debtor, and other bond holders and creditors
are not by such combination deprived of the right to bid at a
sale under the decree. ‘ ,

The charges made against the order of the court authoriz-
ing the receiver to issue debentures and complete the unbuilt
portion of the road, and the manner in which it was built
and the amount of debentures issued and paid over for such
construetion, afford no ground of equitable relief. The court, -
before the decree was made, examined the objections in re-
spect thereto, and only issued an amount of debentures equal
to the cost of construction as clearly established by proof.

The charges against the decree are not such as in my opin.
ion would authorize a court to disturb it, and the sale was
made under the decree, for anything that appears in the bill,
fairly and for more than the upset price fixed by the court.
That the purchaser was authorized to pay all of the bid- ex-
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cept $50,000 in the debentures issued by the eourt, and in
the bonds of the $15,000,000 issue at the percentage upon
their fair value equal to the dividend to which they would be
entitled upon a distribution of the proceeds of the sale, is not
inequitable. Substantially, such a provision in a decree met
with the approval of the United States Supreme Court in
Ketchum v. Duncan, 6 Otto R. 659.

The bill, also, in attacking the sale charges the trustees
with negleet in respect thereto, amounting to fraud. I am
not prepared to admit that the allegations of the bill in that
behalf entitle the complainant to any relief.

In the order confirming the sale the following provision
was inserted: “This order is made by and upon the consent
and at the request of the trustees, the complainants, and
upon the consent of the parties defendants, * * * and
the right to make any further order order is reserved.” In
view thereof I think the complainant, if entitled to any relief
against the sale and the confirmation thereof, on petition and
proper showing, might be admitted a party to the original
foreclosure suit, and his objections would then be considered.
He can have such opportunity at the next June term of the
court.

The demurrer is sustained and the bill dismissed.

WasesueN v. Ter Farmers’ Ins. Co.

(Cireuit Court, S. D. Ohdo. , 1880.)

InsuraNcE—ExprostoN CAuUsEDp BY FIRE—CoxpITioN IN Porrcy.—The
destruction of a building by an explosion caused by a fire is a loss by
fire withip the meaning of a provision in the policy of insurance pro-
viding that the company shall not be liable for any loss or damage
caused by explosion of any kind, unless fire ensues, and then for the
loss by fire only.

Sage & Hinkle, for plaintiff.
Matthews, Ramsey & Matthews, for defendant,
Swine, J., (charging jury.) This action is brought by the



