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hereshown,in all descriptionsof unstampedvessels,it would
have beeneasy to say so. That it was not said so, leaves
no room to doubt that it was not 80 intended. If this were
opento doubt,however,it could not be forgotten that those
who claim a forfeiture mustbe preparedto showaplain war-
rant for it.

JOHNSON v. DONALDSON.

(Oircuit Oourt, S. D. New York. July 15, 1880.)

1. COPYRIGRT-CHROMos-EvIDENCE-REv.ST. ¤ 4965.-Inan actionfor
penaltiesand forfeitures, for the breachof a copyright of certain
chromos,under section 4965 of the Revised Statutes,the defendant
cannot be compelledto producein evidencehis books of account,
photographicplatesandcopiesof printedchromos.

2. BAME-SAME.-The publicationand sale of chromosdesignedfrom a
picture found in a foreign publicationdo not constitutea breachof
copyrightof similar chromoswheresuchcopyrightwasobtainedafter
thecirculationof suchforeign pUblication.

Motion for New Trial.
WALLACE, D. J. The plaintiff, the proprietor of a. copy-

right of the chrorooscalled "Taking Advantageof the Situa-
tion," brought this action againstdefendantfor publishing
andselling copiesof thesamewithout the plaintiff's consent,
asking judgmentfor the penalties,and for the forfeiture of
the plateson which the chromoswerecopied,pursuantto sec-
tion 4965 of theRevisedStatutesof theUnitedStates. Upon
the trial the jury found for the defendant,and the plaintiff
has movedfor a new trial, alleging errors in the rulings on
the trial, and �i�~�s�i�s�t�i�n�g that the verdict was againstthe evi-
dence.

Upon the trial the plaintiff attempted,by a 8ubpcenaduces
tecum, to compel the defendantto producehis books of ac-
count, photographicplates, and the copies of the printed
chromosclaimed to be in his possession,to be used as evi-
dencefor the plaintiff, and the court ruledthat,as the action
was for penaltiesand a forfeiture, the defendantcould not
be compelledto furnish evidenceagainsthimself. It is now
arguedthat this was error.
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It would seemthat the correctnessof this ruling could not
be seriously questioned. Section860 of the U. S. Revised
Statutesprovidesthat "no pleadingof a party, nor a.ny dis-
coveryor evidenceobtainedfrom a partyor witnessby means
-of a judicial proceedingin this or any foreign country,shall
be given in evidence,or in any mannerusedagainsthim or
his propertyor estate,in anycourt of the United States,in
any criminal proceeding,or for the enforcementof any pen-
alty or forfeiture." Irrespectiveof this statute,it would be
eontraryto all precedent,anda violation of oneof the most
familiar rulesof the commonlaw, to requirea witnessto fur-
nish evidenceto convicthimselfof a orime,or subjecthimself
to a penaltyor forfeiture. 1 Greenl.Ev. ¤ 452. And courts
<>f equity, whensifting theconscienceof a defendantby a dis-
covery,neverrequirehim to disclosefaotswhich would sub-
ject him to a penalty. Daniell'sChancery,626; Story'sEq.
Pl. ¤ 575.

The statuteswhich have within a comparativelyreoent
periodbeenenactedin Englandandin our own states,abro-
gatingthe rule by which partieswerenot competentwitnesses
in actionsat law, are designedto placepartiesupon a foot-
ing of equalitywith otherwitnessesin regardto competency,
but not to deprive themof the rights of ordinary witnesses.
Concededly,the only purposein view in requiringthe defend-
ant to producehis books,plates,and chromos,upon the trial,
was that therebyevidencemight be furnished which would
�~�m�a�b�l�e the plaintiff to reooverthe penaltiesand,forfeiture in
suit. Theruling wasclearlyright.

The defendantgave evidenceupon the trial to showthat
the chromospublishedandsold by him weredesignedfrom a
picturefound in a �f�o�r�e�i�~ publication, �c�i�r�c�u�l�a�t�e�~ herebefore
the plaintiff obtainedhis oopyright; and the jury were in-
structedthat if the defendantdid thusobtainhis design the
plaintiff couldnot recover. It is nowallegedthatthis instruo-
tion waserror.

Carewas takento instruotthe jury that if theplaintiff was
ihe author,designer,or proprietorof the chromosfor which
.he had obtaineda copyright, he was to be proteotedin his
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property i and if the defendant's publication was copied di-
reotly or indirectly from the plain tiff's chromos, and there
was a. subs.tantial identity in the design, the defendant was
liable.
I see no reason to doubt the correctness of these instruo-

tions. The sketch in the foreign publication was public prop-
erty, which any person could rightfully reproduce. If the
plaintiff had obtained his copyright by appropriating this
sketch, and recording the description, and complying with·
the other formal requisites of the act of congress for obtain-
ing a copyright, he would have acquired no exclusive right to
it, because he would not have been the author, designer, or
proprietor of the sketch. Assuming the plaintiff to have
been the artist and designer of the picture copyrighted by
him, the defendant was not liable if he did not avail himself,
directly or indirectly, of the plaintiff's production. A copy-
right secures the proprietor against the copying, by others, of
the original work, but does not confer upon him a monopoly
in the intellectual conception which it expresses. An artist
cannot acquire such an exclusive right to the conception em-
bodied and expressed in his pioture as to preclude others
from the exeroise of their own creative genius or artistic skill,
or from availing themselves of any part of the genial con-
tribution of artistic production.
The law of copyright originated in the recognition of the

right of another to be protected in the manuscript \vhich is
the title �o�~ his literary property. This protection could not
be adequate unless he was invested with the exclusive privi-
lege of oopying the manuscript, whether for sale or for pub-
lication. It does not rest upon any theory that the author
has an exclusive property in his ideas, or in the words in
which he has clothed them. If each of two persons should
compose a poem identicaliy alike, he who first composed it
would have no priority of title over the other, nor would he
acquire priority by first publishing it. The law of copyright
would protect each in his own manuscript, but would not
prevent either from using his own.
An illustration in point is used by Judge Story in Emerson
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v. D(l1'is, 3 Story'sRep. 780. He says: CIA manhasa right
to a copyright in a translationupon which he has bestowed
his time and labor. To be sure, anotherman hasan equal
right to translatethe original and publish his translation;
but then it mustbe his own translation,by his own skill and
labor, and not the mere use and publicationof the transla-
tion alreadymade."

So with charts,maps, and surveys. No one personcan
acquire an exclusive right to appropriate the information
which they contain; but the one who first perfectshis chart
or mapmay insist that no othershall bepermittedto appro-
priate the resultof his laborsby copying the samechart or
map. Sayrev. Moore, 1 East,361; Bbl1,nt v. Patten,2 Paine,
C. C. Rep. 397.

In actions like the present the question to be decided
always is whether the defendanthas availed himself of the
plaintiff's production. Frequentlyit is necessaryto deter-
mine whetherthe defendant'swork is the result of his own
labor, skill, anduseof materialscommonto all, or an appro-
priation of the plaintiff's work, with colorablealterationsand
departures,intendedto disguisethe piracy. He may work
on the sameoriginal materials,but he cannotevasivelyuse
thosealreadycollectedandembodiedby the skill, industry,
andexpendituresof another. Longmanv. Winchester,Hi Ves.
269; Gray v. Russel,1 Story's Rep. 11; Banks v. McDivitt,
13 Blatchf. 163.

This questionwas submittedto the jury and they found
adverselyto the plaintiff, and there was certainlysufficient
testimonyto sustainthe finding.

The motion is denied.
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THE DOUBLE-POINTED TAOK COMPANY V. THE Two RIVERS
MANUFACTURING COMPANY and others.

(Circuit Oourt, E. D. Wisconsin. --, 1880.)

1. INVENTION-COMBINATION.-A patent, for a combination composed of'
a mere aggregation of parts which have no common function, is void
for want of invention.

I. BAME-8'rAPLE8.-In the present state of the art, a staple having its
points run at· a certain angle, and hoth points beveled on the same
side, so that they incline or bend in the same direction when driven
into wood, and adapted for use upon pails, is not such an invention as·
will sustain a patent.

In Equity. Infringement of Patent.
Murphy &: Goodwin, for complainant.
Finches, Lynde &: Miller, for defendants.
DYER, D. J. Complainant's rights depend upon the valid-

ityof a patent issued February 10, 1874, for an improvement
in bail ears used upon pails. One Purches Miles was the
alleged inventor of the device in question, and filed an appli-
cation for a patent November 11, 1873, but the grant of let-
ters patent was made to complainant, Miles having assigned
to it his right, title, and interest in said invention. In his
specifications the inventor makes this admission: "Wire
staples have been employed to form the fastening eyes for
bails, and these have been driven into the wood with the pen-
etrating points nearly at right angles to the surface, and in
use they are liable to pull out by the weight." He then de-
scribes his invention as follows: "My invention consists in a.
bail-fastening staple made of wire, with the penetrating ends
cut at such an angle that, in driving them into the wood, they
will assume an upward inclination, so that the weight will
tend to force such points inwardly, rather than to draw them
out, and the bending of the ends in clinching will always be
upwardly, thus making a much better and more reliable arti-
cle than heretofore; and I combine with such fastener a con-
vex metallic washer, to keep the bail from contact with the
wood or the paint thereon."


