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So it clearly appearsthat the patentwas sustainedfor the
reasonthat thecorrugationswere,underthepatentee'sclaims,
to be madeby the useof dies, thus enablingthe article to be
constructedby machinery,so that it should becomea new,
article of manufacture. This is the special ground upon
which the opinion proceedsin establishingthe patentee's
rights; and, therefore,I do not regard the case as one in
which it is unqualifiedlyheld that a patentwhich merelycov-
ersa staplehavingindentationsof equaldepths,andover the
whole surface,is valid. The particular featuresof the pat-
entee'sinvention,to whichattentionhasbeencalled,evidently
controlledthe decisionof thecase.

Without pursuingthe caseat bar further, I am of opinion
that complainant'spatentmustfall, becauseof the want of
patentabilityof the devicein question.

PANGBURN v. THE NORWEGIAN BARK GUNN.

THE SAME 'V. THE ITALIAN BARK' CARMELITA RoccA..

CONTI 'D. THE NORWEGIAN BARK GUNN.'

(Di8trict Court, E. D. New York. May 28,1880.)

L COLLISION AT PmR-VESSELSADRIFT IN A �B�T�o�R�~�f�.�-�I�n the Eastriver,
at Brooklyn, during a squall, the bark Gunnattemptedto makefast
at a pier outsideof a bark, the O. Rocca,which againwasfast outside
a ship, thePaulina. Before the mooringscould be all madefast the
C. Roccabrokeloose,andboth sheandthe Gunnweredrivenagainst
a canal-boat,the William Doran,lying furtherup in the slip, doing
andreceivingdamage. Suitwasbroughtin thisdistrict by theowner
of the canal-boatto recoverdamagesagainstboth theothervessels; ,
and srlit was alsobegunin the southerndistrict of New York, by the
owner of the C. Rocca, to recoverhis damagesagainst the Gunn,
which, by consent,wastried with the othertwo actionsin this court.
Held, that the Gunn,having takenthe risk of making fastat sucha
place in faceof a storm,was responsiblefor damageScausedby the
accidentto theothertwo vessels,andthat theC. Roccawasnot �l�i�~�b�l�e

for damagescausedto the canal-boat. '

In �~�d�m�i�r�a�l�t�y�.
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T. C. Campbell, for libellant Pangburn.
Butler, Stillman d: Hubbard, for bark Gunn.
Coudert Bros., for libellant Conti and bark Rocca.
BENEDICT, D. J. On the second day of August, 1878, the

Italian bark Carmelita Rocca arrived in the slip off Kelsey's
stores, Brooklyn, and placed herself outside of the German
ship Paulina, then mOQred on the upper side of the wharf.
A squall was threatening, and two hawsers were at 011ce run
from the stem of the Carmelita Rocca to the pier. Before
her bow fastening could be put out, the Norwegian bark
Gunn came into the slip in tow of a tug, and placed herself
along-side of the Carmelita Rocca. The storm was then im·
minent. Those in charge of the Gunn commenced at once
to make fast by running lines to the Carmelita Rocca. Two
lines were made fast to her, although warned that her fast-
ening was not complete, and that permission to make fast to
her could not be given. A hawser was also sent in a boat"
from the Gunn, to be made fast to the pier. As the men
were about to put the hawser over the spile on the pier, the
lighter Helen Brown, having lost control of herself in the
storm which was then upon them, drove against the hawser
and pulled it from the hands of the men who had it, and
subsequently brought up on the stern of the Gunn. About
this time the master of the Gunn jumped on to the Carmel·
ita Rocca and made fast a third line to her, and at about
the same time the two hawsers from the Carmelita Rocca to
the pier parted, and both the Carmelita Rocca and the Gunn
went adrift. They brought up on the canal-boat William
Doran, lying further up in the slip, each vessel doing damage
to the canal-boat. Some damage was also done meanwhile
to the Carmelita Rocca by the Gunn, and some damage was
also done to the German bark Paulina by the catching of her
yards by the Carmelita Rocca as she went adrift.
Out of this occurrance the three entitled suits arose. The

first is brought by the owner of the canal·boat William Doran,
to recover for the damage done to that boat by the striking
of the Gunn upon her. The second is by the same libellants,
to recover for the damage done to the William Doran by the
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striking of the Carmelita Rocca upon her. The third suit,
which wasbroughtin the southeTndistrict of New York, but
is heard before me with the other causes,by consent,is by
the ownerof the CarmelitaRocca,to recoverfor the damages
causedto that vesselby the act of the masterof the Gunn
in causingher to go adrift.

The defenceon the part of the Gunn is that the damage
arosefrom inevitableaccident,andnot from anyfault on the
part of those in chargeof the Gunn. The defenceon the
part of the CarmelitaRocca is that the damagedoneby her
to the canal-boatwas causedby fault of the Gunn, and not
by any fault on the part of the CarmelitaRocca.

I do not deemit necessaryto follow the careful argument
that has been made on behalf of the Gunn to justify tht"
stepstaken by those in chargeof that vessel to make fast,
andshowthat it wasimpossiblefor them to havedonemore
that they did to get the vesselproperly fastenedbefore she
broke adrift; for, as I vjew the case,the controlling fault on
the part of the Gunn wasin comingalong-sidetheCarmelita
Roccaat the time shedid. The Gunnwas in tow of a tug.
A heavystormwasseento be approaching. Thereis no evi-
denceto showthat the slip wherethesevesselswere was the
only or indeeda proper place to enter a.t such a. time. It
must be presumedthat therewere other placeswhere the
Gunn could have madefast if the effort had beenmade in
time, andperhapsshecould haveanchoredwithout difficulty.
Instead,shetook the risk of getting into the slip where she
was bound, and then making fast before the storm should
break. In this shefailed. The storm was upon her before
ahewasmadefast, and the consequencewas the damageto
these othervesselsin'the slip, who were guilty of no fault,
and sustainedinjury simply becausethe Gunn attempteda
dangerousmaneuverto do what,accordingto herown show-
'ing, it was impossible for her to accomplish in the time at
her disposal,namely,get properly fast to a pier in the slip.

It is said in behalf of the Gunn that she would have
aocomplishedthis had not the lighter Helen Brown struck
her hawser0.8 it was being run to the pier, andafterwards
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brought up upon her stern, and that the presenceof the
lighterwas the immediate,unexpectedandunavoidablecause
of the accidentthat followed. But thestormwas upon them

.beforethe lighter came. The delay in making fast the haw-
ser, causedby the lighter, was but slight, and the weight of
the lighter herself not great. The masterof the Gunn had
no right to calculateso closely in sucha case. Some little
delay in getting fast should have been allowed for. As it
was, it is doubtful if the bark would havebeenfast in time
had the lighter not beenthereat all. In regard to the suit
of the CarmelitaRocca,it is to be remarkedthat the claim is
not that the Gunn injured her by breaking adrift, but by
causingher to break adrift. The answermade to this, on
behalf of the Gunn, is that the masterof the Gunn, in fast-
ening to the CarmelitaRocca,was actuatedby a senseof
peril,and the act may, therefore,be excused. His perturba-
tion "carrieth a privilege," it is said. But the difficulty is
that he hadno right, with his eyesopen, to put himself in a
place where he must necessarilybe perturbed. Having
placedhimself wherehe must take the risk of dragging the
Carmelita Roccafrom her moorings,or suffer greaterdanger
himself, he must bear the lesser loss that arose from his
effort to avoid the greaterone. He attempteda dangerous
maneuver,and failed in the attempt.

My conclusion,therefore,is that the owner of the canal-
boat is entitled to recoverof the Gunn the damagecausedto
the canal-boatby the striking upon her of the Gunnandthe
CarmelitaRocca,and that the ownerof the CarmelitaRocca
is entitled to recoverof the bark Gunnthe damagesustained
by her by reasonof her being carriedfrom her mooringsby
the Gunn. I am not able to seethat theCarmelitaRoccais
responsibleto the ownerof the canaláboat in anyamount,for
the evidencefails to show that her lines were insufficient;
and asto having the anchorhanging,viz., so that it caught
the canal-boat,this was no fault under the circumstances,
for on dire occasionit was the first duty of the Carmelita
Roccato make herself fast, and she had no time to secure
her anchorbefore shewas carried adrift. Therewill, there-
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fore, be a decreein the first case in favor of the libellant,
with an orderof reference. A similar decreewill be entered
in the third case. In the secondcasethe libel will be dis-
missed,and all with costs.

PEW & SON v. LAUGHLIN.á

(DiBtrlce Oowrt, B. D. PennsyZvania. July 8, 1880.)

1. AnMIRALTY-CIIARTER-PARTY-"EFFEOT OIl' MATEBIAL ALT.ID'RATIOl'r.-
A charter-partywill beavoidedby a materialaltero..tionmadeby one
of thecontractingparties,without the knowledgeor consentof the
other,after thepaperhasbeensigned by both parties,but before11
hasbeendelivered.

2. SAME-ALT:mRATION BY AGlDNT.-A charter-partysignedby thecaptain
wasforwarded to the charterers,who signedit, andsent it to their
agentfor delivery to thecaptain'sbrokers. The agent,without au-
thority from thecharterers,andwithout theknowledgeof thecaptain
or owners,but with the knowledgeof thecaptain'sbrokers,madeA
material alteration. Held, that the chartererscould not enforcethe
charter-party.

&. EVIDENCE-INFERENCE BY WITNRss.-Theassentof the captainor
ownersto suchalteration is not sufficiently proved by the testimony
of theship'sbrokersthat, under the circumstances,theymust have
obtainedsuchconsent,althoughtheyhanno distinct recollectionof
80 doing.

In Admiralty.
Libel by Pew& SonagainstLaughlin et al., ownersof the

bark Robert Morrison, to recoverdamagesfor breachof a
charter-party. The case was twice argued. On the first
hearinga questionaroseasto the sufficiencyof the proof of
the executionof the charter-party,and libellant askedand
obtainedleaveto take additional testimony. On the second
hearingthe caseturnedupontheeffectof analterationwhich
hadbeenmadein the cha.rter-party. The evidencedisclosed
the following facts: In June,1875,the vesselwasownedby
four persons,oneof whom, ThomasGardner,was masterof
thevesselandsaIledher on shares. Prior to June25, 1875,

.Reportedby FrankP. Prichard,Esq.,of thePhiladelphiaBar.


