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So it clearly appears that the patent was sustained for the
reason that the corrugations were, under the patentee’s claims,
to be made by the use of dies, thus enabling the article to be
constructed by machinery, so that it should become a new,
article of manufacture. This is the special ground upon
which the opinion proceeds in establishing the patentee’s
rights; and, therefore, I do not regard the case as one in
which it is unqualifiedly held that a patent which merely cov-
ers & staple having indentations of equal depths, and over the
whole surface, is valid. The particular features of the pat-
enteo’s invention, to which attention has been called, evidently
controlled the decision of the case.

Without pursuing the case at bar further, I am of opinion
that complainant’s patent must fall, because of the want of
patentability of the device in question.

Panasury v. THE Norwreiax Birrx Guww.
Tue Same v. TeE ItariaNy Bare Carvernita Rocoa.

Coxntt v. Tae Nornwraiax Bark Guny. -
(District Court, B. D, New York. May 28, 1880.)

1. CornisioN AT PIRR—VESSELS ADRIFT IN A BrorM.—In the East river,
at Brooklyn, during a squall, the bark Gunn attempted to make fast
at a pier outside of a bark, the C. Rocca, which again was fast outside
& ship, the Paulina. Before the moorings could be all made fast the
C. Rocca broke loose, and both she and the Gunn were driven against
& canal-boat, the William Doran, lying further up in the slip, doing
end receiving damage. Suit was brought in this district by the owner
of the canal-boat to recover damages against both the other vessels; .
and siit was also begun in the southern district of New York, by the
owner of the C. Rocca, to recover his damages against the Gunn,
which, by consent, was tried with the other two actions in this court.’
Held, that the Gunn, having taken the risk of making fast at such a
place in face of a storm, was responsible for damages caused by the
accident to the other two vessels, and tbat the C. Rocca was not ligble
for damages caused to the canal-boat,
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T. C. Campbell, for libellant Pangburn.

Butler, Stillman & Hubbard, for bark Gunn.

Coudert Bros., for libellant Conti and bark Rocea.

Bexnepicr, D. J.  On the second day of August, 1878, the
Ttalian bark Carmelita Rocea arrived in the slip off Kelsey's
stores, Brooklyn, and placed herself outside of the German
ship Paulina, then moored on the upper side of the wharf.
A squall was threatening, and two hawsers were at once run
from the stem of the Carmelita Rocca to the pier. Before
her bow fastening could be put out, the Norwegian bark
Gunn came into the slip in tow of a tug, and placed herself
along-side of the Carmelita Rocca. The storm was then im-
minent., Those in charge of the Gunn commenced at once
to make fast by running lines to the Carmelita Rocca. Two
lines were made fast to her, although warned that her fast-
ening was not complete, and that permission to make fast to
her could not be given. A hawser was also seunt in a boat’
from the Gunn, to be made fast to the pier. As the men
were about to put the hawser over the spile on the pier, the
lighter Helen Brown, having lost control of herself in the
storm which was then upon them, drove against the hawser
and pulled it from the hands of the men who had it, and
subsequently brought up on the stern of the Gunn. About
this time the master of the Gunn jumped on to the Carmel-
ita Rocca and made fast a third line to her, and at about
the same time the two hawsers from the Carmelita Rocca to
the pier parted, and both the Carmelita Rocca and the Gunn
went adrift. They brought up on the canal-boat William
Doran, lying further up in the slip, each vessel doing damage
to the canal-boat. Some damage was also done meanwhile
to the Carmelita Rocea by the Gunn, and some damage was
also done to the German bark Paulina by the catching of her
yards by the Carmelita Rocca as she went adrift.

Qut of this occurrance the three entitled suits arose. The
first is brought by the owner of the canal-boat William Doran,
to recover for the damage done to that boat by the striking
of the Gunn upon her. The second is by the same libellants,
to recover for the damage done to the William Doran by the
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striking of the Carmelita Rocca upon her. The third suit,
which was brought in the southern district of New York, but
is heard before me with the other causes, by consent, is by
the owner of the Carmelita Rocea, to recover for the damages
caused to that vessel by the act of the master of the Gunn
in causing her to go adrift. _

The defence on the part of the Gunn is that the damage
arose from inevitable accident, and not from any fault on the
part of those in charge of the Gunn. The defence on the
part of the Carmelita Rocca is that the damage done by her
to the canal-boat was caused by fault of the Gunn, and not
by any fault on the part of the Carmelita Rocca.

I do not deem it necessary to follow the careful argument
that has been made on behalf of the Gunn to justify the
steps taken by those in charge of that vessel fo make fast,
and show that it was impossible for them to have done more
that they did to get the vessel properly fastened before she
broke adrift; for, as I view the case, the controlling fault on
the part of the Gunn was in coming along-side the Carmelita
Rocea at the time she did. The Gunn was in tow of a tug.
A heavy storm was seen to be approaching. There is no evi-
dence to show that the slip where these vessels were was the
only or indeed & proper place to enter at such a time, It
must be presumed that there were other places where the
Gunn could have made fast if the effort had been made in
time, and perhaps she could have anchored without difficulty.
Instead, she took the risk of getting into the slip where she
was bound, and then making fast before the storm should
break. In this she failed. The storm was upon her before
she was made fast, and the consequence was the damage to
these other vessels in* the slip, who were guilty of no fault,
and sustained injury simply because the Gunn attempted a
dangerous maneuver to do what, according to her own show-
ing, it was impossible for her to accomplish in the time at
her disposal, namely, get properly fast to a pier in the slip.

It is said in behalf of the Gunn that she would have
accomplished this had not the lighter Helen Brown struck
her hawser as il was being run to the pier, and afterwards
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brought up upon her stern, and that the presence of the
lighter was the immediate, unexpected and unavoidable cause
of the aceident that followed. But the storm was upon them
“before the lighter came. The delay in making fast the haw-
ger, caused by the lighter, was but slight, and the weight of
the lighter herself not great. The master of the Gunn had
no right to calculate so closely in such a case. Some little
delay in getting fast should have been allowed for. As it
wag, it is doubtful if the bark would have been fast in time
had the lighter not been there at all. In regard to the suit
of the Carmelita Rocea, it is to be remarked that the claim is
not that the Gunn injured her by breaking adrift, but by
causing her to break adrift. The answer made to this, on
behalf of the Gunn, is that the master of the Gunn, in fast-
ening to the Carmelita Rocca, was actuated by a sense of
peril,and the act may, therefore, be excused. His perturba-
tion “carrieth a privilege,” it is said. But the difficulty is
that he had no right, with his eyes open, to put himself in a
place where he must necessarily be perturbed. Having
placed himself where he must take the risk of dragging the
Carmelita Rocea from her moorings, or suffer greater danger
himself, he must bear the lesser loss that arose from his
effort to avoid the greater one. He attempted a dangerous
maneuver, and failed in the attempt.

My conclusion, therefore, is that the owner of the canal-
boat is entitled to recover of the Gunn the damage caused to
the canal-boat by the striking upon her of the Gunn and the
Carmelita Rocca, and that.the owner of the Carmelita Rocca
is entitled to recover of the bark Gunn the damage sustained
by her by reason of her being carried from her moorings by
the Gunn. I am not able to see that the Carmelita Rocea is
responsible to the owner of the canal-boat in any amount, for
the evidence fails to show that her lines were insufficient;
and as to having the anchor hanging, viz., so that it caught
the canal-boat, this was no fault under the circumstances,
for on dire occasion it was the first duty of the Carmelita
Rocea to make herself fast, and she had no time to secure
her anchor before she was carried adrift. There will, there«
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fore, be a decrees in the first case in favor of the libellant,
with an order of reference, A similar decree will be entered
in the third case. In the second case the libel will be dise
missed, and all with costs.

Pew & Soxn ». LaveHLIN.®
(District Court, E. .D. Pennsylvania. July 6, 1880.)

1. ADMIRALTY—CHARTER-PARTY—EFFEOT OF MATERIAL ALTERATION, ==
A charter-party will be avoided by a material alteration made by one
of the contracting parties, without the knowledge or consent of the
other, after the paper has been signed by both parties, but before it
has been delivered. ’

2. BAME~ALTERATION BY AGENT.—A charter-party signed by the captain
was forwarded to the charterers, who signed it, and sent it to their
agent for delivery to the captain’s brokers. The agent, without au.
thority from the charterers, and without the knowledge of the captain
or owners, but with the knowledge of the captain’s brokers, made a
material alteration. Held, that the charterers could not enforce the
charter-party.

8. EvIDENCE—INFERENCE BY WITNEss.—The assent of the captain or
owners to such alteration i{s not sufficiently proved by the testimony
of the ship’s brokers that, under the circumstances, they must have
obtained such consent, although they have no distinct recollection of
80 doing.

In Admiralty.

Libel by Pew & Son against Laughlin et al., owners of the
bark Robert Morrison, to recover damages for breach of a
charter-party. The case was twice argued. On the first
hearing a question arose as to the sufficiency of the proof of
the execution of the charter-party, and libellant asked and
obtained leave to take additional testimony. On the second
hearing the case turned upon the effect of an alteration which
had been made in the charter-party. The evidence disclosed
the following facts: In Juns, 1875, the vessel was owned by
four persons, one of whom, Thomas Gardner, was master of
the vessel and sailed her on shares. Prior to June 25, 1875,

«Reported by Frank P. Prichard, Esq., of the Philadelphia Bar.




