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I therefore decide in favor of the defendant Willie K.
Tirrell. The agreement provides that I should decree a con-
veyance to the person or persons whom I should find entitled;
but I doubt whether, under the pleadings, I can properly.
make the decree in that form.

Decree to be drawn in accordance with this opinion.

Ter MzroEANTS' NaTioNAL BaNk oF BanTiMonm v. Tae First
Narionan Baxk oF BavnriMors.

(Céreuit Court, D. Maryland. June 30, 1880.)

1. INDORSEE—STATUTE oF LIMITATIONS.—In a suit by the drawee of a
bill exchange against an indorser, where such bill was drawn by the
treasurer of the United States, and the name of the payee forged, the
statute of limitations does not begin to run until judgment has been
obtained by the United States against the drawee.

Appeal from the distriet court.

Marshal & Brown, for appellant.

Daniel & Sterling, for appellee.

Warrg, C. J. On the sixteenth of March, 1867, the treas-
urer of the United States made his draft on the First National
Bank of Baltimore, a government depository, for $1,609.55,.
© payable to the order of William Orndorff. This check, appa-
rently indorsed by Orndorff, the payee, and one Hargert, was.
forwarded by the Shenandoah Valley National Bank, with its:
own indorsement, to the Merchants’ National Bank of Balti--
more for collection. On the twenty-second of March i was
indorsed by the Merchants’ National, and, on presentation,
paid by the First National in due course of business, both.
parties supposing the indorsement of the name of Orndorff!
was genuine. When the payment was made the amount
was charged in account by the First National against the.
United States, and the draft forwarded with the next weekly:
statement to the treasury for credit, which was allowed with-
out objection. Ten years afterwards, in 1877, the United
States having become salisfied that the indorsement of Orn-
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dorff was forged, sued the First National Bank to recover the
amount of this credit.

The Merchants’ National Bank having been notified of the
suit, employed counsel to assist the First National in mak-
ing a defence. Upon the trial the forgery was proven, and
judgment rendered against the First National for the amount .
claimed. The First National paid the judgment, and then
brought this suit against the Merchants’ National to recover
what was 80 paid, on the ground that the latter bank, by its
indorsement of the draft and receipt of the money thereon,
became responsible for the genuineness of Orndorff’s signa-
ture.

To this suit the Merchants’ National pleaded the Maryland
statute of limitations, which was three years, and the single
question now presented is whether this statute began o run
when the draft was paid, or when the judgment in favor of
the United States against the First National was rendered.
If the former the suit is barred, but if the latter it is noft.
The:drawee of a bill of exchange, by accepting and paying
the bill, admits the genuineness of the signature of the
drawer, and his own obligation to pay. An indorsee who
demands and receives such a payment warrants his title to-
the bill from the prior parties under whom he claims. The
legal effect of this warrant is that the payment is actually
made to the order of the payee; and, so far as the title of the
indorsee is concerned, will entitle the drawee to eredit with
the drawer for the amount drawn for. The undertaking is
not as to the genuineness of the bill itself, but the title of
the holder.

In this case the First National got credit at the treasury of
the United States for the amount of the draft. It was thus
put in actual possession of what the Merchants’ National
guarantied it would be entitled to. The exchange of the
funds of the United States in the hands of the depository for -
the bill thus became consummated, and no right of action on
the warranty acerued until, at least, the United States elected
to insist on the defect of title and cancel the credit.
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The case of Cowper v. Godmond, 9 Bing. 788, 23 E. C. L.
452, is in principle much like this. There the question was
whether a plea of the statute of limitations was a bar to an
action for money had and received to recover the considera-
tion money of a void annuity, when the annuity was granted
more than six years before the action was brought, but was
treated by the grantor as an existing annuity within that
period. “That question,” said the court, “depends upon
another: at what time did the cause of action arise? The
cause of action comprises two steps. The first is the origi-
nal advance of the money by the grantee; the second is the
grantor’s election to avail himself of the defect in the memo-
rial of the annuity. The cause of action was not complete
until the last step was taken.” In the present case, also,
the warranty contemplated two things—First, the giving of
the credit by the United States; and, second, its continuance.
As the first requirement of this undertaking was complied
with, no right of action could arise until the second was
broken. That certainly did not occur until the United States
elected to take back the eredit it had given.

It is true that in Cowper v. Godmond the election to disaf-
firm was with the party to whom the payment was origi-
nally made, but this does not affect the principle on whieh
the right to recover rests. The object is to get back a con-
gideration, which has failed, and in such cases it is evident
there can be no cause of action until the failure is complete.
In Cowper v. Godmond the payment was for the annuity, and
the failure did not occur until the grantor of the annuity
disaffirmed his grant. Here the consideration was paid to
get a credit with the United States, and the failure was not
complete until the eredit which had once been given was
withdrawn.

This disposes of the case, as it is conceded the action was
begun within three years after the United States gave notice
of it election to withdraw the credit. The liability of the
First National to account for the amount erroneously credited
was established by the judgment in favor of the United
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States, and, as the Merchants’ National was nofified of the
pendency of that suit and took part in the defence, it mast
- abide by the result.
The judgment of the distriet court is aﬂﬁrmed.

Coor v. Tur ADMINISTRATOR, efe., of Roakrs.
(Cireuit Court, 8. D. Okio. February, 1880.)

1. PARTNERSHIP—ESTATE OF DECEASED PARTNER.—Partnership agree-
ment and will of a deceased partner construed, and %eld not to render
the general assets of the estate of the decedent liable for partnersghip
debts contracted after his death.

On demurrer to the answer. The issues presented by the
pleadings are fully stated in the opinion.

John W. Herron, for plaintiff.

J. F. Baldwin, for defendant.

Swing, D. J. This suit is brought to recover of the defend-
ant the amount of two promissory notes—the first, given by
the Sectional Dock Company to the order of Thomas P. Morse
& Co. for $12,000, dated June 4, 1878, and payable at 90
days; the second, given by Thomas P. Morse and John D.
Daggett to the Sectional Dock Company for $4,000, dated
April 4, 1873, and payable at 90 days,—both of which were
indorsed, and of which it is alleged that the plaintiff is now
the holder and owner.

The petition alleges, in substance, that on the seventeenth
day of November, 1857, Rowland Ellis, Jr., Patrick Rogers,
‘John Daggett, Thomas Morse, and Mary Thomas formed a co-
partnership in the city of St. Louis, in the state of Missouri,
for the purpose of carrying on the business of docking and:
repairing steamboats and other vessels in said city; that it
was provided in the articles of copartnership that in the event
.of the death of either party to said agreement said copart-
nership should not be dissolved, but the interest of said de-
ceased partner should be continued and represented by the




