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States,and, as the Merchants'National was notified of the
pendencyof that suit and took part in the defence,it must

. abideby theresult.
The judgmentof the district court is affirmed.

CoOK v. THE ADMINISTRATOR, etc., of ROGERS.

(Circuit Court, S. D. Ohio. February,1880.)

1. PARTNERSHIP-EsTATEOF DECEASED PARTNER.-Partnershipagree-

mentand will of a deceasedpartnerconstrued,andheld not to render
thegeneralassetsof theestateof the decedentliable for partnership
debtscontractedafterhis death.

On demurrerto the answer. The issuespresentedby the
pleadingsare fully statedin the opinion.
John W. Herron, for plaintiff.
J. F. Baldwin, for defendant.
SWING, D. J. This suit is broughtto recoverof thedefend-

ant the amountof two promissorynotes-thefirst, given by
the SectionalDock Oompanyto theorderof ThomasP.Morse
& Co. for $12,000,datedJune 4, 1873, and payable at 90
days; the second,given by ThomasP. Morse and John D.
Daggett to the SectionalDock Oompanyfor $4,000, dated
April 4, 1873, andpayableat 90 days,-bothof which were
indorsed,and of which it is allegedthat the plaintiff is now
the holder and owner.

The petitionalleges,in substance,that on the seventeenth
day of November,1857,RowlandEllis, Jr., Patrick Rogers,
.JohnDaggett,ThomasMorse,and Mary Thomasformeda co-
partnershipin the city of St. Louis, in the stateof Missouri,
for the purposeof carrying on the businessof dockingandá
repairing steamboatsand other vesselsin said city; that itá
was providedin thearticlesof copartnershipthatin theevent
of the deathof either party to said agreementsaid copart-
nershipshouldnot be dissolved,but the interestof said de-
ceasedpartner should be continuedand representedby the
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legalrepresentativesof said deceasedpartner; thatthename
should be "The Sectional Dock Company;" that said co-
partnershipcarried on businessunder said agreementuntil
the fifth day of December,1870, when said Patrick Rogers
died, in the city of Cincinnati, leavinga will, which was duly
admitted to probatein Hamilton county, Ohio; that by the
terms of saidwill RobertC. Rogerswasappointedexecutorof
his estate,and was directedto continuethe interestof dece-
dent in the said SectionalDock Company,at St. Louis, until
thesamecould be disposedof; thatsaidRobertC. Rogersdid
continuethe saidbusinessasexecutor,representingtheinter-
estsof the estateof said PatrickRogersin said �p�a�r�t�n�~�r�s�h�i�p

until his death,when the defendant,JosephRogers,wasap-
pointed administratorof said estate,with the will annexed;
that said RobertC. Rogers,as executorof said PatrickRog-
ers,deceased,took possession,by virtue of the will of Patrick
Rogers,of the interest of said estatein the Sectional Dry
Dock Company,at St. Louis, andof theMarineRailway& Dry
DockCompany,of Cincinnati,and of theLouisville& Cincin-
natiMail Line Company,andthathecollecteddividendsthere-
from, andthattheestaterealizedlargesumsof moneyfrom the
secondandthird propertiessomentioned,andstill holdsinter-
eststhereinundisturbed,and that whateversumshave been
realizedby said estatefrom either of said propertiesis liable
for the debts contractedin carryingon the others,and espe-
cially for the claims suedon in this case; that by the laws of
the stateof Missouri, wheresaid copartnershipwas formed,
and wherethe notes were executed,the liability of partners
is joint and several,and, therefore, each partner is liable
separatelyupon a debt of said firm.

To this petition the defendanthasfiled ananswercontain-
ing threeseparatedefences,the secondof which is only nec-
essaryto be noticed,andis as follows:

"For a further defenceto said first causeof action,hesays
it is true that prior to the fifth day of December,1870, said
Patrick Rogerswas a partnerin the copartnershipknown by
the nameof the SectionalDry Dock Companynamedin the
petition.
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"He saysit is true that the personsnamedin the petition
enteredinto written articlesof copartnershipon said seven-
teenthday of November,1857,andthat said written articles
of copartnershipcontainedthe following provision, to-wit:
'It is further agreedthat, in the eventof thedeathof either
party to this agreement,this copartnershipshall not on that
accountdissolve,but the interestof suchdeceasedpartymay
be continuedandrepresentedby the legal-representativesof
saiddeceasedparty, or otherwisedisposedof by them.'

"He saysthat this is the only agreementrelating to said
partnership. He adniits the death of Patrick Rogers, the
executionand probate of his will, and the appointmentof
RobertC. Rogersas executor,and of defendantas adminis-
trator, with the will annexed;that the only clausein said
will authorizingthe continuanceof said copartnershipafter
the testator'sdeathis asfollows: 'It is my will anddirection
that my shareandinterestas one of the partnersin theLou-
isville & Cincinnati Mail Line Company,and also my share
and interestas oneof the partnersin the MarmeRailway &
Dry Dock Company,of Cincinnati, and also my shareand
intermitasoneof thepartnersin the SectionalDry Dock Com-
pany,of St. Louis, Missouri, shall not ceasenor said part-
nershipbe determinedby reasonof my death,but that my
shareandinterestin eachof saidpartnershipsshallcontinue
and be kept up and representedby the executorof this, my
will, in my stead,until suchtime as in his judgmentit shall
be most advantageousfor my estateto sell out or settleup
and close the said sharesand interestsrespectively,andto
that endI do herebyfully authorize,empower,anddirect the
executorof this my will to hold, manage,and representall
my sharesand interestsin said companies,respectively,for
the benefitanduseof thosewho shallbeentitled to my estate,
until suchtime as in his discretionand judgmentit shallbe
most advantageousfor my estateto sell or closeandsettle
thesame,andthento sell out my sharesand interestsin said
companies,or eitherof them,or settleand closethesameby
agreementwith the partners,whichever he considersbest,



72 FEDERAL REPORTER.

and upon such terms and for such price al he shall deem
proper and sufficient.' "
A similar provision is made in said will as to the testator's

share of stock in the Niles Works.
Said will next makes provision for the testator's sister,

Letitia McNamara, and then follows the residuary clause ia
said will, as follows:
"Subject to the ,foregoing provisions, and to the dower, dis-

tributive share, and allowance for my wife provided by law,
I

I give and devise to each of my five children, Robert, Sarah,
Thomas, Joseph, and Fenton, one-sixth part, respectively, of
all the residue of my estate, to them and their respective
heiTs, subject, however, to the following deductions: From
the share of Robert, $6,750, being the amount heretofore
advanced to him by me; from the share of Sarah, $6,750,
being the amount advanced to her; and the other and remain-
ing equal one-sixth part thereof, less the sum of $5,000 here-
tofore advanced to my deceased daughter, Mary, I give and
devise to my said son, Thomas, and his heirs, to hold the
same in trust for the two children of my said deceased daugh-
ter, Mary, until they become of age, and upon their becoming
of age to convey to each, respectively, the equal one-half of
said one-sixth part of my estate, and in the meantime to
apply the income of their respective shares to their proper
education and maintenance, so far as necessary, and the sur-
plus, if any, to invest and hold upon the same trust and
use."
Said will also provides for the payment of the testRtor's

debts, and authorizes his executor to spend money to pur-
chase, for the benefit of his estate, the fee-simple title to the
Merchants' Hotel property, in Cincinnati, and to complete all
contracts of the testator for the purchase or sale of real estate;
that the clauses of said will quoted and referred to are all
the parts of said will relating to the disposition of the testa.-
tor's estate. And the defendant says that the said executor
had no power, under said will, to invest any part of the estate
of said testator, in said copartnership, the Sectional Dock
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Company,except that which was so investedin the life-time
of saidtestatorand that said will doesnot renderthe estate
of the testatornot alreadyinvestedin said partnerJhipliable
to the paymentof any debtsof said partnershipcontracted
a,ftersaid testator'sdeath. He saysthat saidwill limits the
responsibilityof said testator'sestatefor debtsof said part.
nership to be contractedafter his (said testator's)death to
that part of saidestatealreadyembarkedin saidpartnership
at the deathof .said testator,and he deniesthat said estate
is liable to the plaintiff beyond the amountof its property
and assetsembarkedin said copartnership. To this point
the plaintiff demursgenerally. -Two questionsare involved
tn the determinationof this demurrer: First, by virtue of
the contractof partnershipand the provisionsof the will, did
the generalestateof the testatorbecomeliable for debtscon-
tracted by the partnershipafter the death of the testator?
Second,if it did not, did that part of the estatebelongingto
and arisingout of otherpartnerships,which it is claimedthe
executorswere authorizedto continue,becomeliable for the
debtsof this partnership?

Did this liability of the general estatearise out of the
termsof {!he agreementcreatingthepartnership? Theagree-
mentwasnot for any definite numberof years; there-could
be no question,therefore,that the deathof eitherpartner,of
itself, would dissolve the partnership;but, even if it had
stipulatedfor duration of a particular period, the death of
eitherpartnerwithin that periodwould haveworked its dis-

. solution,unlessexpresslystipulatedthat it should not have
that effect.

This agreementprovidessimply againstthatresultby sayá
ing that "in the event of the death of either party to this
agreementthis copartnershipshall not, on that account,be
dissolved,but the interestof suchdeceasedpartymaybecon-
tinued'andrepresentedby the legal representativeof said
deceasedparty,or otherwisedisposedof by them." It doesnot
providethat it shall be continuednotwithstandingthe death

J

but that it may be. Thereis no binding obligationuponthe
part of Patrick Rogers that this copartnershipshould 'con-


