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over andover, and it was no part of the plaintiff's case. It
was part of the defendants'case. If therewas any proof of
it he must have drawn it out by cross-examinationin some
way. I haveno doubt but that the plaintiff in this casehad
a right to go to the jury on the questionof contributoryneg-
ligence,but the judge took it awayfrom them. There was
no trial on the merits, and,therefore,no bar to theaction.

Motion for judgmenton the pleadingsis overruled.

NUGENT t1. WANN.

{Uircuit (JOU'1't, D. Minnesota. --,1880.)

1. NEGLIGENCE-ExCAVATION IN DRIVE-WAy-POLICE OIl'FIOEB.

MOCRARY, C. J., (charging the jwry.) The court instructs
you in this caseas follows: The plaintiff suesthe defendant
to recoverdamagesresulting to him from injuries received
by falling into an excavationmadeby the defendantin So

place allegedby the plaintiff to have beena public alley or
drive way over certainpremisesdescribedin the petition.

Defendantdeniesthat saidalley or drive way waspublio;
allegesthat it was purely private, andwas neverusedas a
public way; that he wasnot bound to warn plaintiff of the
dangerof passingover it, and that he had a right to make,
in the alley, the excavationinto which the plaintiff fell, and
wasnot bound to notify plaintiff, or the public, of its pres-
encetherein,or of the dangerof falling into the same.

The duty of the defendantwith respectto the alley way,
at the time of the accident,dependsupon the characterof
the way asto beingpublic or private,andupon the purposes
for which it hadbeenused. It appearsin evidencethat this
alley way waslaid out undera written contractbetweenthe
adjoining proprietors,and the court, having consideredthat
contractand construedit, instructs you that it constituted
the alley way in question,asoriginally laid out, and, so far
as opened,a private way for the use of the owners of the
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adjoining premises,and their tenants,customersand em-
ployes,and not a public highway.
It follows from this that you must find for the defendant,

unless you find, from the evidence,and in view of what I -
shall hereaftersay, that the alley way was, with the assent
of defendant,openedto and usedby the puLlic asa passage
way.

A proprietor of land who opensa private way upon his
own premisesis under no obligations to keep the samein
repair for the safetyof personswho may passover it unin-
vited; and evenwhen suchproprietorpermitspersonsgener-
erally to passover suchway he doesnot makehimself liable
for accidentsor injuries which may result from the fact that
the way is not a safeone,or not in repair.

The proprietorof sucha way owesno duty to the public to
keepit in repair for their use,andwhoeverusesit doessoat
his own risk, providedonly thatthe proprietor,knowing that
the public are in the habit of using the way, hasno right to
placethereinanything that he knowswill endangerthe safety
of persons over it, without giving warning of the
danger.
If you find that the alley way in which the plaintiff was

injured was a private one, and was not open to and used
by the public, you will returna verdict for the defendant. It
is claimed by the plaintiff that the alley way in question,
though laid out as a private way, was in fact open to and
usedby the public generally, and that it had been so used
for sometimeprior to the accident,and that plaintiff knew
that fact, andthat, therefore,it wasnot negligencein him to
attempt to passover it; also that the defendantknew that
the public were in the habit of passingthat way, and that
personsso passingwould be in dangerof falling into the ex-
cavation.. It is for you to decide,from theevidence,whether
thes,ewere facts.

In determiningthis questionyou will considerall the facts
andcircumstancesdeveiopedin the evidence. You will con-
sider the purposesfor which the way was opened;any evi-
dencebeforeyou .as to tp.eápurposesfor which, and the
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Bons by whom,it wasused;the characterof the way itself
to beingwell worn by the passageof personsand vehicles,
orotherwise;the characterof thepassagefrom the streetinto
the alley, and whetherthe samewas such as to indicate a
purposeto open the passagefor the useof the public; and
from all the evidence, and not from anything outsideof
the evidence,you will determinewhetherthe alley way was
usedby thepublic, and regardedby them and by plaintiff as
open to their use. If you find that it was so openedand
used,you will then inquire anddecidewhetherthe defendant,
knowing that fact, dug in the alley a dangerousexcavation
or pit, which heknew,or hadreasonable causeto believe,would
endangerthesafetyof anypersonpassing,andleft it openand
unguarded,giving no noticeor warningof its presence;and
if this is found, from the evidence,to be true, you will then
inquire anddetermine,from the evidence,whethertheplain-
tiff, in the performanceof his duty as a peaceofficer, and
passingover the way in the night-time,without negligence,
or want of ordinarycareon his part, fell into the excavation
andwas injured. The ownerof land hasa right to useit as
he pleases,so he doesnot therebyendangerthe personor
propertyof another. The defendanthada right to makethe
excavationin questionfor the purposeof preparinga recep-
tacle for fuel, or for any lawful purpose,andhe wasunderno
obligations to warn anyoneof the dangerof passingthat
way, unlessthe fact that the placewherethe excavationwas
made had been used,and was, at the time of making the
the same,in use by the public as a passageway, and the
defendantknew that fact.

From what I have said you will observethat you are to
confineyour inquiries to the following questions:
1. Was the alley way used.as a passageway by th'e

public at and before the time of the accident,and was the
plaintiff awareof that fact?
If you decidethis questionin the negativeyou will find for

defendant,and no further considerationof the caseis nec-
essary.

á2. But if you find the questionjust statedin the affirma-
v.3,no.2-6
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tive, you will inquire and determine whether the plaintiff,
without knowledge or notice of the excavation, was passing
along the alley way on lawful business, and fell into the
same and was injured.
3. If the first and second questions are decided in the

.affirmative, it will then be necessary for you to consider the
question of contributory negligence on the part of the plain-
tiff. Although you may find: that the defendant was guilty
{)f negligence, under the instructions I have' given you, yet
the plaintiff cannot recover by reason of the defendant's
negligence alone, if he (plaintiff) was also guilty of negli-
genoe, whioh caused or oontributed to the injury. The plain-
tiff was bound to use such care as a man of ordinary pru-
dence would use under all the circumstances. You are to
-determine, from the evidence, whether there was a want of
-care on the part of plaintiff, within the meaning of the law
.as thus defined, and you will take into consideration, in de-
termining this question, all the circumstances, including the
fact that the plaintiff was a peace officer, and had a right, at
.any hour of the night, to pursue a criminal through the alley,
as well as the fact that the night was dark, and that he
failed to take a. light with him, and the fact that he had a
light when he entered the alley, which went out, and which
he did not relight. If the plaintiff failed to use ordinary
·care and prudence, and his failure to do so caused or con-
tributed to his injury, he cannot recover, since the law is that
where both parties are at fault the party sustaining the injury
,oannot recover.
If you find for the plaintiff you will assess his damages at

,such sum, not exceeding the sum claimed in the petition,
($8,000,) as you believe to be just and reasonable, under all
the circumstances, taking into account the physical injuries
to the plaintiff, his pain and suffering, the expenses of nurses
and physicians, his ability to earn a living since the acci-
·dent, as compared with his ability to do so before it occurred,
;and the probable effects upon his health and ability to earn a.
living in the future, as shown by the evidence.
In view of all the evidence you will, if you find for plain.
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tiff, fix his damagesat a reasonable,but not an unreasonablG
or excessive,sum.

The useof the alley way by the proprietors,and their ten-
ants,customersandemployes,as a way for haulingfuel and
carryingearthexcavatedby saidproprietors,howeverexten-
sive this usemay havebeen,would not impose upon defend-
ant any duty of warning the public or plaintiff of the pres-
enceof the excavationtherein. The defendant'sliability, if
it exists,mustbe basedupon satWtctoryproof that the alley
way hadbeenusedby the public.

Upon the questionof defendant'snegligencethe burdenof
proof is upon the plaintiff. Upon the qnestionof contribu-
tory negligenceon the part of plaintiff the burdenof proof is
upon the defendant.

The defendanthavingacquiredthe right to makethe exca-
vation uponthe land of Dr. Wharton,underthe written con-
tract in evidence,is to be consideredthe proprietor of said
excavation,for theápurposesof this suit. The fact that it
was not on his own land neither increasesnor diminishes
his liability.

CLARK v. EWING, Assignee.

(District Court, No D. Illinois. --,·1880.)

1. BANKRUPTCY-AcTION BY ASSIGNEE-JumsDICTIONOF STATE COUR'l'.

A statecourt hasjurisdictionof an action brought by an assigneein
bankruptcyto collect theassetsof thebankrupt.

Act of June22,1874,t 2, (amendmentof the bankrupt law,) con-
strued.

Rev. St. t 711,construed.
Kidder v. Horrobin, 72 N. Y. 159, followed.
Goodrich v. Wilson, 119 .lHass.429, followed.

BLODGETT, D. J. This is a bill in equityfor relief upon the
facts statedin the bill, which are substantiallyas follows:
On or about April 28, 1873, GeorgeM. Arnold and George
Sissonwereadjudgedbankruptsby the district court of .this


