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very purposeand no other. At this stage of the case this
petition was interposed,and this court invoked to take the
next judicial step in the prosecution. Does the claim that
there w)l.s no court in which the prosecution was pending
standon any solid ground? In my judgment,clearly not.

My conclusion is, therefore, that when this petition was
filed it askedfor the removal of a criminal prosecutionwhich
had been commencedagainstthe petitionersin a court of the
state of Georgia; and, as the petition sets out all the other
.facts necessaryunder section643 of the RevisedStatutesto
justify a removal of a criminal prosecutionfrom a stateto a
federal court, that the filing of the petition and the service
on the statecourt of a duplicateof the writ of habeas corpus
cum causa, ipso facto, removesthe prosecutionto this court.

STATE V. PORT and others.

(Circuit Court, N. D. Georgia. July, 1880.)

1. MURDER-RESISTANCETO REVENUE TO ARREST-
RIGHT OF SELF-DEFENCE-ARREBTWITHOUT 'VARRANT.

Preliminary examinationupon the chargeof murder.
S. B. Spencer, for the State.
A. S. Darnell, Ass't Dist. Att'y, John L. Hopkins, J. S.

Bigby andGeo. S. Thomas, for defendants.
WOODS, C. J. The defendants,thirteen in number, were

chargedwith the murder of William A. Jones,on June24th
. last, near Red Oak station, in Campbell county, in this state.
An affidavit, charging them with this crime, was made by
one Mary E. Jones,before John B. Suttles, a justice of the
peace'of Campbell county, who thereuponissued a warrant
for the arrest of the defendants. By the authority of this
warrantthey were taken into custodyby the sheriff of Fulton
county, within whose limits they were found. The defend-
ants thereuponfiled their petition for a removal of the prose-
cution against them to this court, under section 643 of the
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RevisedStatutesof the United States. After full argument
an order for removalwasmade. Thecausenow comesup for
a preliminaryexaminationof the chargeagainstthe accused,
the questionbeingwhethertheyshouldbe held to answerthe
accusationagainstthem at the next term of this court, or b6l
discharged.

The reply of the defendantsto the chargemade against
them is set forth in their petition for the removal of the
causeto this court,andis relied on at this hearing. It is as
follows: "A t the time the allegedkilling occurredthey and
all of themwereofficersappointedunderandactingby author-
ity of the internal revenuelaws of the United States; that
they were deputycollectorsof internalrevenuein andfor the
second of Georgia,which saidcollectiondis-
trict includessaidcountyof Campbell,and that eachof your
petitionerswere there,aud thenand there,actingundercolor
of saidoffice and of said internalrevenuelaws, and that the
act for the alleged commissionof which said affidavit was
made,and saidwarrantof arrestwas issued,was performed,
if performedat all, in their own necessaryself-defence,and
while engagedin the dischargeof their dutiesas deputycol-
lectors of internal revenue,as aforesaid,and while acting
underauthorityof said internal revenuelaws of the United
Statesas aforesaid;that what they did was done under and
by right of their said office; that it was their duty to seize
illicit distilleriesandthe apparatusthatis usedfor theunlaw-
ful distillation of spirits, and that while attemptingto seize
suchdistilleriesasaforesaidin saidcollectiondistrict, and in
saidnortherndistrict of Georgia,and beingengagedin such
attempt to seize said distilleries under and by authorityof
the revenuelaws of the United Statesas suchdeputycollect-
ors asaforesaid,theywereassaultedandfired uponwith guns
and other deadlyweaponsby a numberof armedmen,and
that in the defenceof their own lives they returnedthe fire
of their assailants,which is the allegedmurdermentionedin
saidaffidavit andwarrantof arrestasaforesaid."

The testimony establishesbeyond controversythe follow-
ing facts: On the night of June 23d the defendants,all of
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whom held commissionsas deputycollectorsof internal reve-
nue for the secondcollection district of Georgia,and one of
them, Robert Bolton, also a commissionas deputy United
Statesmarshal, took the 11 o'clock train on the Atlanta &
WestPointRailroadfrom Atlanta to Red Oak,about15 miles'
distant. Their purposewas and their instructionswere to
traversethe countryin the vicinity of Red Oak, to searchfor
and destroy illicit stills. Violent resistanceto the enforce-
mentof the internal revenuelaws of the United Stateshas
not been uncommOn in the vicinity of Red Oak. This is
shown by the following facts in evidence: One Eason,who
was suspectedof beinga witnessagainstviolators of the rev-
enue laws, had been murdered in that locality. About 5
o'clock P. M. of April 22d last two illicit stills, belonging to
oneBrown, were seizedin thevicinity of RedOak,by a party
of revenueofficers, and were carriedoff by themin the direc-
tion of Atlanta. The officers were pursuedas far as East
Point,within six milesof Atlanta,by anarmedmobof between
20 and40 men. Theypassedup theroadin pursuit, making
threatsagainstthe officers, and it was declaredin the crowd
that no still should again be seized in their neighborhood.
In this partywasJones,the manwhowaskilled on June24th.

In the latter part of May last John C. Hendrix, deputy
collectorof internal revenue,seizednearRed Oak two stills,
one of them running. The man in charge of it fled to a
houseshoutingfor help, andfired a gun. Immediatelyfiring
beganin all quarters,andmenwith gunswereseenrunning
in different directions, and the revenue officers thought it
prudentto retire from that neighborhood,anddid retire im-
mediately.

On June16th last Hendrix,with a possein searchof illicit
stills, while passingalong the highway, about three miles
from Red Oak,was fired uponby a man standingin the door
of a house. He fired six shots witha repeatingrifle. After
proceedingabouta quarterof a mile Hendrix and his party
wereagl1in fired into,at the samemomentfrom threedifferent
directions,by men in ambush. He concludedthathis force
was too weak,andabandonedthe searchfor the still he was
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trying to find. Two of the defendantsin this casewereof
the party of Hendrix, and the facts of theseassaultswere
communicatedby him officially to the office of the collector,
and personallyto the defendantPort. The reputationof the
Red Oak neighborhoodfor violent resistanceto the revenue
law officers was knownto the defendants. On this occasion
the defenda.ntseach carrieda breech-loadingcarbine,and
hada supplyof loadedcartridges. During the night of June
23d, andbeforethe day of Junethe 24th, Port andhis posse
had found and destroyedthree distilleries, and before 19
o'clock of June24th two more,all within three miles of Red
Oak station.

When halting for rest, after daylight, a party of threeor
four armedmenwereseenin thevicinity of the revenueposse,
oneof whomdroppeddown behindatree. Among themwas
Jones,the deceased. Theyattractedthe attentionof therev-
enueofficers, who all sprangto their feet, and the men ran
away. Whenevera halt wasmadeduring the day the rev.e-
nue posseput out pickets to guard againstsurpriseand at-
tack. About 2 o'clock P. M. of June 24th the defendants
wereproceedingalonga publio roadin the directionof a still
near Trimble's mill, of which they had heard,andwhich it
wastheir purposeto seize. The roadwasborderedon both
sideswith woodsandunderbrush. At a bendin the roadthe
revenueparty suddenlymet five men, all armed,who leveled
thGir gunsupon them. Oneof themwasJones,thedeceased,
anotherRatteree,the third Ross,andthe othertwo unknown.
Ross,who was a little in advanceof the others,was taken
into cnstodyand told to come alongwith the revenueparty,
andif fonnd all right he would be set at liberty. He was
disarmed. Theotherfour menran into thewoodsanddisap-
peared,and as the revenueparty advancedalong the road
openedfire from ambushon them. The gunsof therevenue
men wereat this time empty, by the ordersof Port, the offi-
cer in charge. They at once loadedand returnedthe fire,
shootingratherat randomat the spotswhere they saw the
smokeof their assailants'guns. After the firing had ceased
the revenuemen proceededon their way, and had advanced
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about 200 yards further along the road, when they were again
fired on from the underbrush with which the road was skirted.
About 15 or 20 steps from the road was a cotton field, enclosed
by a fence. The space between the road and fence was thickly
covered with underbrush, and it was from this covert that the
fire upon the revenue men was delivered. Jones, who was
afterwards killed, was seen to fire, although only a part of his
person was exposed. When he fired he was about 10 steps
from the fence, and was seen to turn and run towards the fence.
The fire of the party in the bushes was promptly returned by
the revenue men. Seven or eight shots were discharged into
the ambush. The officers then at once charged through the
underbrush to the fence. Ratteree was found in the fence-
corner outside the field, wounded in the arm and finger.
Jones was seen to climb the fence and start across the field.
He climbed the fence 15 or 20 steps from where Ratteree was
lying. As Jones got down from the fence he fell forward on
hi.s hands and knees. He got up and started across the field,
ran 25 or 50 yards and fell again. He again got up and ran
from 100 to 125 yards, and fell dead. One of the witnesses
thinks he fell, in all, four times. Jones was found to be shot
through the body, the ball entering his back and coming out
at his breast. A double-barreled shot gun was found near
him, both barrels of which appeared to have been recently
discharged, and a pouch containing ammunition was found
on his person. Two other persons disappeared in different
directions.
The claim on the part of the state is that as Jones was

running through the fields, with his back to his pursuers, he
was fired upon by them, and so received the fatal shot. This
claim is supported by the evidence of Ross, who was in cus-
tody of the revenue party at the time, and by F. G. Suttles,
who witnessed the occurrence from his house, 500 or 600
yards distant.
The testimony for the defendants is to the effect that but

few shots were fired after Jones crossed the fence, and these
were aimed at the other persons, who were endoavoring to
escape in other directions. One witness for the defence, and


