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In re Stams & Co., Bankrupts.

(Distriet Court, W. D, Pennsylvania. , 1880.)

1. CONTROVERSY BETWEEN ASSIGNEE AND ADMINISTRATOR == STOCE
REv. Br. § 4979.—A controversy between the assignees of a bankrupt
and the personal representative of a decedent as to the possession of
stock or its proceeds, exceeding $5,000 in value, is clearly determina-
ble by a suit at law or in equity, under section 4979 of the Revised
Statutes, and cannot be disposed of by & summary proceeding.

2, SAME—STATUTE oF LiMrraTioNs—REev. 81. § 5057.-28uch claim is
barred under section 5057 of the Revised Statutes within two years
fyom the time the cause of action accrued.

In Bankruptey. _

Sur petition of Samuel Rea, administrator cum festamento
annexo of William A. Rogers, deceased, for an order oun the
assignees to pay over to him certain moneys.

Kennedy & Doty, for assignee.

Geo. W. Guthrie, for administrator.

Acnzeson, D. J. This controversy relates to certain insur.
ance stocks, or the proceeds derived from the sale thereof, in
the hands of the assignees of the bankrupts, and which are
claimed adversely by Samuel Rea in his character of personal
representative of the estate of William A. Rogers, deceased.
These stocks belonged originally to William A. Rogers, who,
dying December 14, 1872, by his last will bequeathed them
to his wife, Mary Rogers, who is one of the bankrupts. Let-
ters of administration cum testamento annero upon the estate
of said decedent, issued to Samuel Rea, who, in the month of
January, 1874, duly transferred these stocks upon the books
of the insurance companies to Mary Rogers. At that date
the latter was not a party to these bankrupt proceedings, but
became such by an amendment of the record on October 2,
1874. The adjudication of the bankrupts, as such, was on
October 28, 1874, and on January 5, 1875, the estates of the
~bankrupts—including the stocks in question—were assigned
to J. B. Finley and Alford Patterson, the assignees in bank-
ruptey. These stocks were sold by the assignees, and the pro--

oeeds brought into their final account ofthe individual estate
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of Mary Rogers, which was filed December 16, 1876. A sec-
ond meeting of the credifors for the distribution of this fund
was called for January 23,1877, Four days before that meet-
ing, to-wit, on January 19, 1877, Samuel Rea, administrator
cum testamento annexo of William A. Rogers, deceased, filed
his petition in this case, alleging that said stocks were needed
to pay debts of the decedent, and which were not known to
him when he transferred them to Mary Rogers, and praying
for an order upon the assignees to pay to him, as such admin-
istrator, the fund realized from the sale of said stocks.

In my judgment the case is not one for a summary pro-
ceeding like the present, but falls clearly within section 4979
of the Revised Statutes, of a controversy determinable by a
suit at law or in equity. This distinction between a sum-
mary proceeding and a plenary suit is quite important to the
parties here, because the amount in dispute exceeds $5,000,
and is within the appellate jurisdiction of the supreme court,
but the parties would be deprived of an appeal or writ of
error to the supreme court if their rights were determined in
& summary way. '

I am of opinion, therefore, that the objection set up by
the agsignees in their demurrer and answer, that the petition
here involves a question of title to property, which cannot be
determined in such & summary proceeding as the present, is
well taken and must Be sustained.

But if this reeord were amendable, so as to convert the pro-
ceeding into a suit in equity (as was suggested at the argu-
ment by the petitioner’s counsel) and the amendment allowed,
an insuperable obstacle to the relief sought would remain in
the statute of limitations.

Section 5057 of the Revised Statutes enacts as follows:

“No suit, either at law or in equity, shall be maintainable
in any court between an assignee in bankruptey and a person
claiming an adverse interest, touching any property or rights
of property transferable to or vested in such assignee, unless
brought within two years from the time when the cause of
action accrued for or against such assignes.”

How is it possible for the petitioner to avoid the bar of the'
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statute? Clearly, on January 5, 1875, when her estate was
assigned in bankruptey, the title to these stocks was in Mary
Rogers. They had been assigned to her previously upon
the books of the companies, and there stood in her name
unquestionably. She then held and claimed these stocks
adversely to the petitioner. If is equally clear that on said
date, by virtue of the assignment in bankruptey, her title
passed to and vested in her assignees. No formal transfer
to them upon the books of the companies (as is contended by
counsel) was necessary to complete the title of the assignees.
From that time on the assignees in bankruptey held thess
stocks adversely to all the world. Now, more than two years
elapsed after the assignment before the present petition was
filed, and the door to litigation touching these stocks was then
closed. Bailey v. Glover, 21 Wall. 347,

The views above expressed make it unnecessary for me fo
examine the merits of this controversy, or pass upon the
exceptions to the register’s report upon that branch of the
case. The order I now make is based exclusively upon the
two above-stated grounds, viz.: (1) The controversy is not
determinable in a summary proceeding like the present; and
(2) that the petitioner’s claim is barred by section 5057 of
the Revised Statutes.

And now, to-wit, July 9, 1880, the exceptions to the regis-
ter's report in this matter are overruled, and the original and
supplemental petitions of Samuel Rea, administrator cum
testamento annexo of William A. Rogers, deceased, filed re-
spectively January 19, 1877, and January 26, 1878, are dis-
missed.
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MarTocks and others v, Loverine and others.
(Circuit Court, D. Massachusetts. July 24, 1880.)

1. INSOLVENCY—SALE oF DEBT—S8ET-OFF.~—It is not unlawful for the
creditor of an insolvent to sell his debt to the debtor of such in-
solvent, although it be purchased for the purpose of being used in
set-off,

In Equity. Motion to Amend.

Lowrry, C.J. The complainants, assignees in bankruptey
of Norris, Hull & Co., of Portland, brought this bill against
Stoddard, Lovering & Co., of Boston, in 1873, alleging that
the defendants, in February, 1874, after they knew of the
insolvency of Norris, Hull & Co., and when one of the de-
fendants was acting upon a committee of creditors of that
firm to advise whether they should be made bankrupts, sold
certain notes of the insolvent firm to Cady & Co., of Cleveland,
Ohio, well knowing that said Cady & Co. were indebted to the
ingolvents; that the Portland firm were soon after made bank-
rupts; and that the plaintiffs, as their assignees, had demanded
payment of the debt due from Cady & Co., but had been met
with the defence of a set-off; that it was a fraud upon the bank-
rupt law for the defendants to sell their debt under such cir-
cumstances, and that they wers, in equity, bound to pay to the
assignees whatever sum they had received from Cady & Co.
beyond the amount of the dividend which they would have
received from the estate of Norris, Hull & Co. They alleged
‘that the sale to Cady & Co. was colorable.

In April, 1876, Judge Shepley sustained a demurrer to the
bill and ordered it to be dismissed, without costs. He soon
after vacated the order of dismissal, and permitted the case to
remain upon the docket; and the complainants now move to
amend.

In his short opinion sustaining the demurrer Judge Shep-
ley says that equity would not permit a set-off to be made by
Cady & Co. of a debt colorably bought, or even of a debt
bought after knowledge of the insolvency, and, therefore,
there was no occasion to sue the defendants. The plaintiffs,




