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MarTocks and others v, Loverine and others.
(Circuit Court, D. Massachusetts. July 24, 1880.)

1. INSOLVENCY—SALE oF DEBT—S8ET-OFF.~—It is not unlawful for the
creditor of an insolvent to sell his debt to the debtor of such in-
solvent, although it be purchased for the purpose of being used in
set-off,

In Equity. Motion to Amend.

Lowrry, C.J. The complainants, assignees in bankruptey
of Norris, Hull & Co., of Portland, brought this bill against
Stoddard, Lovering & Co., of Boston, in 1873, alleging that
the defendants, in February, 1874, after they knew of the
insolvency of Norris, Hull & Co., and when one of the de-
fendants was acting upon a committee of creditors of that
firm to advise whether they should be made bankrupts, sold
certain notes of the insolvent firm to Cady & Co., of Cleveland,
Ohio, well knowing that said Cady & Co. were indebted to the
ingolvents; that the Portland firm were soon after made bank-
rupts; and that the plaintiffs, as their assignees, had demanded
payment of the debt due from Cady & Co., but had been met
with the defence of a set-off; that it was a fraud upon the bank-
rupt law for the defendants to sell their debt under such cir-
cumstances, and that they wers, in equity, bound to pay to the
assignees whatever sum they had received from Cady & Co.
beyond the amount of the dividend which they would have
received from the estate of Norris, Hull & Co. They alleged
‘that the sale to Cady & Co. was colorable.

In April, 1876, Judge Shepley sustained a demurrer to the
bill and ordered it to be dismissed, without costs. He soon
after vacated the order of dismissal, and permitted the case to
remain upon the docket; and the complainants now move to
amend.

In his short opinion sustaining the demurrer Judge Shep-
ley says that equity would not permit a set-off to be made by
Cady & Co. of a debt colorably bought, or even of a debt
bought after knowledge of the insolvency, and, therefore,
there was no occasion to sue the defendants. The plaintiffs,
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thereupon, sued Cady & Co., In the circuit court of the United
States for the northern distriet of Ohio, for the debt which
they owed the bankrupts; but the court there (Bazter and
Welker, JJ.) held that Cady & Co. had a right to set off the
notes which they had bought of the present defendants. The
case is reported in 7 American Law Record, 612, et seq., pub-
lished at Cineinnati, in April, 1879, The court found that
Cady & Co. really bought the notes, and that it was not proved
that they knew of the insolvency of Norris, Hull & Co.; but -
they added that if they did know this it would make no differ-
ence, agreeing on this point with Judges Hoffman and Swing,
in the cases presently to be cited.

The plaintiffs move to amend by alleging, inatead of a eolor-
able sale by the defendants to Cady & Co., one which was
actual, and enabled a set-off to be made, whereby the defend-
ants gained an advantage at the expense of the general cred-
itors.

In my opinion this amendment would not avail the plain.
tiffs. There is no law, that I am aquainted with, which
makes it illegal or inequitable for a creditor of an insolvent
to sell his debt, though it should be to a person who may use
it in set-off. It is, I agree, a mooted question, not yet passed
upon by the supreme court, whether a debt bought after
knowledge of the actual insolvency of the debtor, and before
his technical bankruptey, can be set off. It has been held by
two courts, of high authority, to be contrary to the spirit of
the statute of bankruptey, (Smith v. Hill, 8 Gray, 572;
Hitchcock v. Rollo, 8 Biss. 276,) and was Judge Shepley’s
opinion in the case at bar, though not essential, I think, to
his decision. But, unfortunately, the spirit of a statute
must be controlled by its terms; and the act of 1867, § 20,
(14 8t. 526,) excepted from the right of set-off only such debts
as were bought after the petition was filed,—that is, after the
technical bankruptey; and expressio unius, ete. This was the
ground of a most able, and, fo my mind, conclusive opinion,
by Judge Hoffman, (The City Bank, 6 N. B. R. 71;) which
agrees with the decision of Baxter and Welker, JJ., ubi supra,
and with Hovey v. Home Ins. Co. 10 N. B, R, 224, In this
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last case the assignees were advised by able counsel, with my
approval, to settle on the best terms they could obtain, rather
than press the appeal which they had taken to the supreme
court. Then came the act of 1874, § 6, (18 St. 179,) which
added another exception, that in an involuntary case the set-
orf should not be made if the debt was bought after knowledge
of the act of bankruptey, and with a view to such set-off,
which clinched the argument as to the expression of the
exceptions intended to be made. ZLloyd v. Turner, 5 Sawyer,
463. In the case at bar the debt was sold and the bank-
ruptey occurred before the statute of 1874 was passed.

But, whichever way this point should be decided, the defend-
ants were free to sell their notes to any one who would buy
them, whether that purchaser could or could not use them in
get-off. If he could so use them there was no wrong done;
if he could not, there was (as Judge Shepley very properly
decided) no injury.

Besides, this application is made more than four years
after the demurrer was sustained, and more than a year after
the case in Ohio was decided, and more than four years after
an original action by the plaintiffs, as assignees, was barred
by limitation. The reason for much of the delay appears to
have been the pendency of the action against Cady & Co.
This was a sound prudential reason why the assignees should
not care to prosecute this suit, because they could have but
one recovery, and might be wasting the assets; but it was not
a legal reason between plaintiff and defendant, because they
were bound to find out, as other litigants do, which suit they
should prosecute, and to proceed diligently with that.

Motion to amend denied. Bill dismissed, without costs.
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Cavanna v. Basserr and others.

{Circuit Court, N. D. Illinois.

, 1880,

1. CoMposITION PROCEEDINGS—SECURED CREDITOR—DEPICIENCY JUDG-
MENT~-EXECUTION,—Composition proceedings do not operate to de-
privea secured creditor of the right, after exhausting his own security
and ascertaining the amount unpaid, to assert against the bankrupt a
claim for the deficiency, and such claim may be enforced through the
instrumentality of an execution issued against the property of the
debtor upon the deficiency judgment,

Exceptions to Answer.

Dyer, D. J. This case is brought to the attention of the
court on exceptions to an answer filed by the defendants Bas-
sett and Beaver. An understanding of the precise point
involved, and the manner in which it arises, requires a state-
ment of the facts. On December 11, 1877, complainant
filed a bill in this court to foreclose a trust deed executed by
Bassett and Beaver to secure certain indebtedness. No
defence being made to the bill, a decree of foreclosure was
entered on the first day of April, 1878. Subsequently, pur-
suant to the decree, the premises were sold, and the sale was
confirmed, and the proceeds of the sale not being sufficient
to satisfy the entire indebtedness secured by the trust deed,
there was a personal judgment against the defendants for
such deficiency, amounting to something over $1,200. It
appears that prior to filing the bill for foreclosure, and on the
twenty-third day of October, 1877, the defendants Bassett
and Beaver, who had been partners in business, filed their
voluntary petition in bankruptey. In this proceeding com-
plainant’s claim was scheduled as secured, and as & copart-
nership debt. At about the same time that their petition in"
bankruptey was filed, the bankrupts proposed a composition
to their copartnership creditors. Their proposition was ac-
cepted on the seventh day of November, 1877, and was after-
wards ratified by the court, which order of ratification was
made a considerable fime before the decree was entered in
the foreclosure action, : 2




