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1. CoMPOSITION PROCEEDINGS-SECURED CREDITOR-DEFICIENCY JUDG-
HEN'!'-EXECUTIoN.-Compositionproceedingsdo not operateto de-
privea securedcreditorof the right, afterexhaustinghisownsecurity
andascertainingthe amountunpaid,to assertagainstthe bankrupta
claim for thedeficiency,andsuchclaim maybeenforcedthroughthe
instrumentality ofan executionissuedagainstthe propertyof tho
debtorupon thedeficiencyjudgment.

Exceptionsto Answer.
DYER, D. J. This caseis broughtto the attentionof the

court on exceptionsto ananswerfiled by thedefendantsBas-
sett and Beaver. An understandingof the precise point
involved, andthe mannerin which it arises,requiresa state-
ment of the facts. On December11, 1877, complainant
:filed a bill in this court to foreclosea. trust deedexecutedby
Bassettand Beaver to secure certain indebtedness. No
defencebeing madeto the bill, a decreeof foreclosurewas
enteredon the first day of April, 1878. Subsequently,pur-
suanito the decree,the premisesweresold, andthe salewas
confirmed,andthe proceedsof the sale not being sufficient
to satiE'fy the entire indebtednesssecuredby the trust deed,
there was a personaljudgment against the defendantsfor
such deficiency, amounting to somethingover $1,200. It
appearsthat prior to filing the bill for foreclosure,andon the
twenty-third day of October, 1877, the defendantsBassett
and Beaver,who had been partnersin business,filed their
voluntarypetition in bankruptcy. In this proceedingcom-
plainant'sclaim wasscheduledas secured,and as a copart-
nershipdebt. At aboutthe sametime that their petition in '
bankruptcywas filed, the bankruptsproposeda. composition
to their copartnershipcreditors. Their propositionwas ac-
ceptedon the seventhday of November,1877,andwasafter-
wards ratified by the court, which order of ratification was
madea considerabletime before the decreewail enteredin
the foreclosureaction.
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It may be taken as a fact in the case that the complain.
ant had knowledge of the pendency of the composition pro·
ceedings; and it appears that she did not, in those proceed.
ings, prove her debt, nor surrender her security, nor obtain
valuation of the security, nor apply to the court to have such
valuation and proof of debt made. Upon judgment for defi·
ciency being entered, execution was issued against Bassett
'lnd Beaver, and proceedings for the collection of the defi·
ciency judgment were in progress, when the defendants
applied to the court to have such execution and judgment
set aside, or their enforcement stayed. The court granted
them leave to file an answer at that stage of the case, set-
ting up the bankruptcy proceedings, and a stay of execution
was ordered until the question could be submitted as to the
right of complainant to proceed to enforce her judgment for
deficiency. Thereupon the defendants filed an answer, set-
t.ing up the bankruptcy proceedings, and the case has been
heard upon exceptions to the sufficiency of this answer.

It appears, further, that the property covered by the trust
deed was not the firm property of Bassett and Beaver, and
that the indebtedness of complainant secured by the trust
deed was the individual indebtedness of those parties; and
the question presented by the answer, and the exceptions
thereto, is whether or not the bankruptcy proceedings consti.
tute a bar to complainant's right to enforce her deficiency
judgment.

It is insisted by counsel for defendants that as complainant
did not surrender her security, nor obtain valuation of the
same, nor apply to the bankruptcy court to have her security
valued and proof of her debt made, it must be regarded that
she relied wholly upon her security, and was, in legal effect,
remitted to it for payment of her claim, and so that the
indebtedness secured by the trust deed has been discharged
by exhausting the security. The question, therefore, is, how
was the cumplainant, as a secured of Bassett and
Beaver, affected by the composition proceedings? Did those
proceedings, in connection with the action of complainant in
relation thereto, operate to release the bankrupts from any
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liability on any balancewhich might be due to complainant
after exhaustingher security?

! think the question must be answeredin the negative.
Complainanthada right to hold on to her security,andasa.
securedcreditor she could not properly participate in the
compositionproceedings. Shecould not becompelledto sur-
render her security,and come in andprove her claim; nor
wasit incumbenton her to havehersecurityvaluedandthen
to makeproof of any balance;nor should her failure to do
this be takenas evidencethat sheintendedto rely wholly for
paymentof her demandupon her security. The bankrupts
knew, or should haveknown, that therewas a liability that
the soourity would not pay the indebtedness. They were
chargeablewith notice that such a contingencymight arise,
and if they desiredto put complainantin positionwherethe
compositionproceedingswould operateupon her, theymight
haveappliedto the court for proceedingscompulsoryin their
nature to have the security valued. Not having done so,
there remained a liability that in casethe security should
prove inadequatecomplainantwould have the right, as to
any deficiency, to compelpaymentof the sameto the extent
of the percentagepaid to unsecuredcreditorsunderthe com-
position. The caseof Paret v. Ticknor, 16 N. B. R. 315, I
regard-asauthoritativeuponthequestion. In thatcasethere
was a composition proposedby the bankrupt. A secured
creditor was named in the bankrupt'sschedules,and had
noticeof the meetingof the creditorsand the propositionfor
a compromise. It was statedalso in the schedulethat the
securedcreditor was fully secured. He made no objection
and gave no consentto the proposedcompromise. After-
wards the security was sold and applied on the debt, and
there remained an unpaid balance. Suit was brought to
collect that balance. In defenceit was contended,in behalf
of the bankrupts,that theywerefully dischargedby thecom-
position proceedingsof any claim on accountof the debt.
It was held by Mr. JusticeMiller, JudgeDillon concurring,
that the meresilent acquiescenceof the creditor in the com-
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positionproceedingsdid not affect his claim, and that where
in suchproceedingsthe statementof liabilities representsSo

claim as beingfully secured,and thecreditoris i1'l attendance
but does not participate in the'proceedingsnor raise any
objectionto suchrepresentations,the claim is not discharged
by the composition,but the creditor is entitled to the per-
centageagreedupon in such proceedings,on any deficiency
left unpaid,wheneverascertained. In Ex parte Hodgkinson
In '1'e Bestwick, 1 Law Reports,ChanceryDivision, 702, it
was held under the English compositionproceedingsthat a
securedcreditor is entitled to abstainfrom proving his debt
or taking anypart in the compositionproceedings,andwhen
he realized his securityhe may claim from the debtor
payment of the composition upon'the balancewhich may
thenremainunsatisfiedof the debt.

In the presentaspectof the caseit must be held that the
compositionproceedingsdid not operateto deprivecomplain-
ant of the right, after exhaustingher securityand ascertain-
ing the amount unpaid, to assertagainst the bankruptsa.
claim for such deficiency; and I think such claim may be
enforcedthrough the instrumentalityof an executionissued
againstthe propertyof the debtorsupon the deficiencyjudg-
ment. Complainant'sright beinglimited to the collectionof
sucha percentageof herjudgmentas hasbeenpaid'to other
creditors,upon,the compositionand at a subsequentstageof
any proceedingsthat may be taken on executionto enforce
paymentof the same,it may be theduty of the court to pro-
vide, by suitableorder, for enforcementof the executiononly
to the extentwhich hasbeenindicated.

As the casenow stands,the exceptionsto the answermust
be sustained. At the hearingit was suggestedthat in case
the view of the court shouldbe as now expressedthe defend-
antswould desire to amendtheir answer so as to make it
affirmatively allegethat theindebtednesssecuredby the trust
deed held by complainantwas the individual indebtedness,
andnot the copartnershipindebtednessof BassettandBea-
ver. Thoughit is not now apparentto the coutt how such
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1), state of the case would change or affect the legal right
of complainant to enforce payment of a certain proportion of
the deficiency judgment, the court will, if desired, hereafter
hear counsel upon the question.
Exceptions sustained.

IN THE MATTER OJ' KELLY, Bankrupt.

(DiBflrict Oourt, D. Kentucky. June, 1880.)

1. BANKRUPTCy-PETITION FOR DISCHARGE-FAILURE TO PnOSECUTB.

In Bankruptcy.
BARR, D. J. In this case Caleb Kelly filed his petition, to

be adjudged a bankrupt, on the second of May, 1878, and was
so adjudged on the tenth of May, 1878.
He reported some encumbered real estate and a little per-

sonal property, but all seems to have been set apart to him
under the exemption laws.
The bankrupt filed his petition for a discharge February

15, 1879, and at the meeting some of his creditors opposed
his discharge, and filed grounds why the discharge should
not be granted. No further action seems to have been taken
hy the bankrupt. Berry, Jones & Hiter, creditors, who had
proven their claims, filed a petition in this court October
8, 1879, asking to be allowed to pursue their legal reme-
dies in the state courts against the bankrupt. This court,
on an ex partehearing of said petition, declined to enter such
an order, but directed a rule to be issued against the bankrupt,
returnable July 6, 1880, to show cause, if any he had,
why he did not prosecute his cause and ask for his discharge.
The rule has been returned executed, and still the bankrupt

has made no response, nor has he taken any further steps
in his cause. I therefore direct the order to be entered:

In re Caleb Kelly, Bankrupt.

The bankrupt having failed to prosecute his cause with
,1iligence, and failed to show cause why he does not prosecut&.

------ ----------------


