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be valid, in any of the following cases: * * * Eighth,
if the bankrupt, or any person in his behalf has procured
the assent of any creditor to the discharge, or influenced the
action of any creditor, at any stage of the proceedings, by a
pecuniary consideration or obligation.” It may be that the
bankrupt did not know of the agreement at the time it was
made, but it was done in his behalf; not by a stranger, but
his father, for whom he was then doing business.

I think petitioning creditors are entitled, under the provi-
sions of section 5120, to have the discharge annulled. It will
be so ordered.

WHaITE and others v. LEE.

(Circudt Court, D. Massachusetts. July 24, 1880.)

1. ParENT—LICENSE—FORFEITURE.—A breach of covenant does not per
s work a forfeiture of & patent license.
Martell v. Tilghman, 99 U. B. 547, followed.

2. BAME—SaME—~NoTICE.—In case of default written notice must be
served on the licensee in order to terminate the license, where such
license provides in terms for such notice,

In Equity. Demurrer to Bill.

Loweis, C. J. The complainants, citizens of Illinois, are
the owners of two patents for an improvement in boots and
shoes, and they bring this bill against the defendant, a
citizen of Massachusetts, for an injunction, and an account
of profits and damages, alleging an infringement of one of
the patents. The bill alleges that the defendant took a
license from the plaintiffs, a copy of which is annexed to the
bill, to use said inventions during the continuance of the
patents, and any extension or renewal thereof, on condition
of keeping the agreements on his part, which were, to render
accounts, pay rdyalties, and permit an inspeetion of his books;
and, if he made default, the licensors might, at their option,
cancel the license as thereafter provided. The mode of can-
cellation provided by the agreement is:
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“Upon & failure by the licensee to make returns, or to
make payment of royalties, as herein provided, or to comply
with any of his covenants or agreements herein, the licensors
may terminate this license by serving a written notice upon
the licensee, or by leaving such notice at the usual place of
business of the licensee. But the licensee shall not thereby be
discharged from any liability to the licensors, then accrued,
whether due or not due.”

The bill does not rely upon a written notice to terminate
the license, and it is admitted that none has been given; it
merely avers that the defendant has refused to pay for the
invention, and has,“in all other respects,” failed and refused
to perform his part of the agreement. This allegation is of
too vague and general a nature to have much legal signifi-
cance. .

The defendant demurs to the relief, and I find his demurrer
well taken. ‘

The theory of the bill is that any failure by the licensee to
pay the royalties, or to render an account, avoids the license
immediately at the election of the licensor. A license is
often compared to a lease of land, and many decisions follow
this analogy. Now, so far is equity from decreeing the for-
feiture of a lease for a breach of covenant, it often interferes
to prevent a forfeiture which would exist at law. I know of
no case in which a mere failure to pay money, or keep some
engagement of that nature, has been held a good cause for
asking a court of equity either to declare a forfeiture, or to
proceed as if one had been incurred.

In some few patent cases, beginning with Brooks v. Stolley,
8 McLean, 523, it has been held that a patentee enjoyed the
unusual privilege of treating a breach of covenant as if it, of
itself, worked a forfeiture. No doubt the parties may agree
that such an effect shall follow; and this will account for some
of the decisions. The others of this sort are overruled by
Hartell v. Tilghman, 99 U. 8. 547,

The hardship of the doctrine contended for is manifest.
The controversy in many of these cases,—and I understand
this to be one of them,—is, whether a certain machine or
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device i8 within or without the license; and what the plaintiff
calls a neglect and refusal to keep the agreement, is an hones$
difference of opinion as to its true scope. The agreement in
this case gives the plaintiffs the great advantage of terminating
the agreement in case' of default, if they please; but only
when they shall have served a certain written notice. Until
after that has been done they are not entitled to profits and
damages, but to royalties; the accountand injunction which
they might have are both different from those which they ask
for. I see no propriety or legality in adding a forfeiture by
‘implication to that which the parties have provided by their
gontract,

It is true, as the plaintiffs contend, that if a licensee has
renounced the license he may, on the one hand, defend against
the agreement and set up the invalidity of the patent; and,
on the other, may be treated as an infringer.  Moody v. Taber,
1 Holmes, 825; Cohn v. National Rubber Co. 15 Off, Gagz.
829. The mistake is in supposing that anything less than an
unequivocal renunciation will work this effect. “No renunci-
ation of the permission, warning the plaintiffs that the defends
ants meant to claim to use the invention in their own right, is
averred.” Lawes v, Purser, 6 B, & B. 930, 934. That was
a case in which the patentee was insisting on the contract;
but no court of equity will say that a plaintiff, even if he have
an election to put an end to a contract in a certain way, shall
agsume it to be ended without following that method, and
proceed sccordingly. This contract still exists until one
party or the other, or both, bring it to an end. It cannot be
treated as ended, as alegal consequence of a failure to pay the
royalties. To this effect are the authorities, even before the
late and controlling case of Hartell v. Tilghman, 99 U. 8. 547.
See Wilson v. Sandford, 10 How. 99; Hartshorn v. Day, 19
How. 211; Goodyear v. Union R. Co. 4 Blatehf. 63 ; Blanchard
v. Sprague, 1 Cliff. 288; Merserole v. Union Paper Collar Co.
6 Blatehf. 356-1.

If, then, there were no clause in the agreement providing
for the mode of putting an end to it by notice, and that the
royalties should be the measure of damages until notice waas
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given, the plaintiffs could not treat it as ended upon the facts
alleged, and a fortiori when the deed itself provides the
method. :

The court has jurisdiction of the parties, as well as of the
subject-matter, and if the complainants merely wish to try the
real question, whether certain devices belong to them, it can
as well be done by a bill for an account under the agreement
a8 in any other mode; but the frame of the bill, at present,
will not raise this issue,

Demurrer sustained.

TaE CorLrins Company ». Coms and others.

(Circust Court, D. Massachusetts. July 24, 1880.)

1. PATENRT — RE-1850E No. 5,294 or No. 50,364 SUSTAINED — MONKEY~
WRENCHES — COMBINATION—ADDITION OF NUT To Cors’ WRENCH,

Lowewy, C. J. This suit is brought upon the second re-issue,
No. 5,294, February 25, 1873, of a patent issued to Lucius
Jordan and Leander E. Bmith, in 1865, No. 50,364. The
first re-issue is not in evidence, and the propriety and reg-
ularity of the second is not attacked.

The invention relates to wrenches having a movable jaw,
commonly called monkey-wrenches. Loring Coes, one of the
defendants, made and patented the great improvement in
these tools more than forty years ago, and his wrenches have
superseded the older forms, and are familiar o all machin-
ists. He arranged a rod parallel to the main bar, and upon
this rod worked the movable jaw by means of a rosette, which
did not move up -and down, but remained constantly in a
convenient position, close to the thumb of the operator.

Coes made a plate of iron, called the step plate, which
fitted over the main bar, and projected on one side to receive
the rod which was pivoted into if. On the side towards the
hand this step plate had a recess, operating as a ferrule, to

receive the wooden handle or sleeve, which was shipped over
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