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EEeArRNEY v. A PiLE-DrIvER an& Sricg, ete.

(Disirict Court, D. New Jersey.

, 1880.)

1. MORTGAGEE—LIBEL IN REM.—A mortgagee in possession has 2 right
to file a libel ¢n rem for earnings from towage.

2. TowAGE—CONTRACT—OSTENSIBLE OwNER.—Such libellant is entitled
to recover the sum due for such towage service, although the contract
was made with the father of the libellant as the ostensible owner of
the vessel, and although the respondents had heen forbidden by an
order of a state court, founded upon supplementary proceedings, to
pay over such earnings to the father of the libellant, ¢“or to any one
for him, or to any person whatever, until the further order of the said
court.” ’

3. SaME—Costs.—In such case, however, although the libellant was not
a party to the proceedings in the state court, the respondents are neot
liable in costs for the nonpayment of such earnings,

Libel n rem. .

Nixow, D. J. Tt is not necessary to decide in this case, as
was suggested at the hearing, whether the master of a vessel
can maintain in his own name a libel in rem for a towage
gervice. Such a contract, doubtless, is a maritime one, and
ig eognizable in a court of admiralty in a suit by the owner.
But in the present case the master is also the mortgagee and
the mortgagee in possession, and as such is entitled to all
the earnings of the vessel that the owner might claim if he
had retained control. Having such a relation to, and claim
upon, the vessel, he may use all the remedies that the legal
owner has, and one of these is the right to file a libel
in rem for earnings from towage. But the respondents have
put in a claim, and have declined to pay upon two grounds:
(1) Because the contract for towage was made with John
Kearney, the father of the libellant, with whom they bargained
as the ostensible owner of the Katy Smith; (2) because they:
had been restrained by an order of the supreme court of the
state of New Jersey, made February 21, 1879, from the pay-
ment of the said debt “to John Kearney, or to any one for
him, or to any person whatever, until the further exder of the
said court.”
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This order was foumded on supplemeniary proceedings
upon a judgment and execution obtained by one Nicholas B.
Cushing against John Kearney, and upon prima facie proof
that the debt libelled was a debt due to John Kearney from
the respondents. Neither of these reasons is sufficient to
defeat the libellant in collecting the sum due for the towage
gervice, and there must be a decree in his favor for the amount
of his claim, In admiralty costs ordinarily follow the decree,
unless the court, in the exercise of a sound discretion, per-
ceives reasons for withholding them. Should they be with-
held in this case? The question has given me considerable
embarragsment and difficulty. It is true the libellant was
not a party to the proceedings in the state court, and hence
he was not precluded, by anything in those proceedings, from
enforeing his maritime lien in this court. But the respond-
ents were estopped, by the order of the state court, from pay-
ing the debt, either to John Kearney or to any other person,
until it was otherwise ordered, and one of the respondents
testifies that he informed the libellant of the injunction
shortly after it was served upon him. It would, therefore,
seem harsh and unjustifiable to hold them liable in costs
for not doing what they were restrained from doing by a
competent tribunal, and for which, if done, they would ex-
pose themselves to pains and penalties for a contempt of the
court.

If the libellant, before filing his libel, had obtained such a
modification of the order in the state court that the matter
of payment was left to the discretion and at the peril of the
respondents—the only penalty being the risk of being called
upon to make payment the second time—and they had re-
fused to pay after that, a different question would be pre-
sented, and I should not have hesitated fo say that they must
assume all the consequences of their refusal. But he took
no such step, nor attempted it. He filed his libel with the
knowledge of the existing restraint upon the respondent, and
I see no other way of doing exact justice between these
parties, except by withholding costs upon the decree,
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Let a decree be prepared in favor of the libeHant for the
sum of $25, with interest thereon from the date of filing the .
Libel, (April 18, 1879,) each party paying his and their own
costa,

Tee ATHENIAN.®
(District Court, E. D. Michigan. October 15, 1877.)

1. MARSHALLING CLAIMS—SALVAGE—W AGES,—In marshalling claims for
payment from the proceeds of sale salvag: is entitled to be paid
preference to prior claims for seamen’s wages. In this case the claima
were directed to be paid in the following order: (1)Salvage services;
(2) seamen’s wages; (3) claims for towage and materials, those of a
later year ranking those of a former; (4) claims under the state law.

In Admiralty.

In marshalling elaims for payment from the proceeds of
sale,salvage is entitled to be paid in preference to prior claims
for seaman’s wages. In thiscase the claims were directed to
be paid in the following order: (1) Salvage services; (2) sea-
men’s wages; (3) claims for towage and materials, those of
a later year ranking those of a former; (4) claims under the
state law.

Reference having been made to marshal the claims the com-
missioner classified them in the following order: (1) Seamen’s
wages; (2) claims for towage, supplies, repairs, and services in
pumping out the schooner, getting her off Stony island reef and
taking her to Windsor; (8) claims for repairs and supplies
furnished in the home port. To this report exceptions were
filed by the parties who got her off the reef and towed her fo
Windsor, claiming they were entitled to rank as salvors, and
should be paid in preference to those who had simply claims for
towage, and materials furnished in the ordinary course of her
employment. It seemed that in coming up Detroit river,
with a cargo of coal, in November last, the schooner took the
ground upon a reef, in the Detroit river, mear its mouth, and
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