298 FEDERAL REPORTER.

metallic doors and metallic door frames, with a series of
wooden pigeon-holes, forming a continuous metallic frontage,
substantially as deseribed, frames and wood-work being fast-
ened together in some suitable manner.

The second claim contains the limitation that the means
of securing frames to wood-work is by rivets or bolts. The
third claim contains the limitations of the first claim of the
original patent, and is not alleged to have been infringed.

As thus construed there is no question in regard to the
infringement of the first and second claims. The defendant’s
boxes are a series of separate and complete wooden boxzes
with métallic doors and metallic door frames; the flanges of
the door frames being so wide that a continuous metallic front-
age is formed, and the frames being closely fastened to the
front and sides of the wood-work. When arranged in a series
the boxes are secured to each other in this way. Each boxis
provided on both sides with vertical grooves, and on the top
and bottom with transverse grooves. When the boxes are
placed in position, i. e., side by side and one above another,
wooden pins are placed in these grooves, and thus the boxes
are keyed or fastened together. The unlawful claims intro-
duced into the re-issue it is proper to disclaim. O’Reilly v.
Morse, 15 How. 62; Schillinger v. Gunther, 16- 0. G. 905.

Let there be an interlocutory decree for an injunction, and
for an account of profits and damages, as respects the first
end second claims of the patent, but without costs.

Sream Stone-Curter Co. v. Winpsor Maxur'e Co. and
others.

(Cireuit Court, D. Vermont.

, 1880.)
1. CoxtEMPT—REV. 87. § 725.—The meddling with property, construct-

ively attached, does not constitute & contempt under section 725 of
the Revised Statutes.

In Equity, at Chambers.
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Prout & Walker, for motion.

E. J. Phelps and J. B. Phelps, conira.

WreeLER, D. J. This is a motion for an attachment for
contempt. The plaintiff, at the October term, 1870, ob-
tained a decree against the Windsor Manufacturing Com-
pany, of which Ebenezer G. Lamson is president, and East-
man E. Lamson is clerk and treasurer, and against ibenezer
G. Lamson, for an account of profits of infringement of &
patent, and immediately afterwards applied to the court by
petition, setting forth in substance that the defendants were
about to dispose of their property, “and that unless they can
by writ of sequestration fix a lien” thereon, said litigation
will be wholly fruitless, “and prayed for a writ of sequestra-
tion for the purpose aforesaid,” whereupon a writ was or-
dered to issue, and did issue, directed o the marshal, com-
manding him to take, attach, and sequester the goods,
chattels, and estate of the defendants, to the value of $40,-
000, and detain and keep the same under sequestration,
according to law, to respond to the final decree which might
be made ia the cause, which the marshal served, as appears
by his return, by attaching real estate and machinery, which,
by the laws of Vermont, may be attached by lodging copies
in the town clerk’s office, and lodged copies in the town
clerk’s office of the town of Windsor, where the property was
situated, according to the laws of Vermont. It does not
appear that the marshal took any other possession of the
property. Final decree has been rendered for the recovery
of profits to a large amount, and special execution issued
thereupon, and the personal property is not to be found, and
the real estate has been conveyed and levied upon, and it is
alleged that the personal property has been sold by the peti-
tioner, Lovell, and the real estate levied upon by an officer,
upon execution instigated by the Lamsons. This meddling
with the property is the contempt charged.

It iz obvious that these proceedings were intended to merely
create a lien upon the property. A sequestration, as known
to courts of equity by the common law of their jurisdiction and
procedure, was had for the purpose of compelling obedience
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to the orders and decrees of the court, and not for the pur-
pose of satisfying the judgments of the court.

The property was taken and held, as the body might be
taken and held, until performance of the order, and then the
property or the avails of it went back to the owner. The
avails might be appropriated to making good the wrong to
the party done by the disobedience, as a mode of punishment,
but that only by the special order of the court, not by levy
and sale, as an execution is levied upon property.

Here was no order or decree binding the defendants, at
that time, to do anything. There was to be a decree, but
none was perfected. Neither the body nor property could be
taken to compel obedience, for there was nothing to be
obeyed. The most that could be had was a lien for security
merely, like an attachment or mesne process, such as is in
use in Vermont and other New England states, So the writ
ran to attach the property, and the marshal returned that he
attached it, and he did not say that he did any more than to
attach it; that i1s, he created a lien upon it, such as an
attachment such as he made would create if made upon well-
founded process.

The language of the writ was broad enough to cover an
actual seizure and detention of the property by him, and had
it been served in that manner he, and after him those who
received possession of his property from him, would have it
now ready to be dealt with; or, if he or they had been dis-
turbed in such actual possession of the property, a different
question on a motion like this would have been presented.
The lien he attempted to create, and which he did create, if
any, was merely constructive, arising by force of law out of
the fact of the lodgment of the copies in the town clerk’s
office, and not out of his personal presence as an officer of
the law where the property was, exercising control over it.
His right to the property depended upon the strength of the
lien, whatever it was, and not upon his physical control of it
in his official capacity. When the property was removed,
the right to it by virtue of the lien, if there was any, was
violated, but not the official authority of the marshal, He
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was not disobeyed nor disturbed. It is a criminal offence to
resist an officer, but taking property on which he has a mere
constructive lien is not understood to constitute such an
offence. He not only had not excluded the parties from pos-
session, but must have understood and expected that they,
and not he, were to have the actual possession of the prop-
erty., The express order of the court run to the marshal and
not to the parties. He was commanded to take, attach, and
sequester, but they were not restrained further than the
actual execution by him of his order would restrain them.
That would carry an order to them not to interfere with him
so far as he went, but would carry no further order than that.

This proceeding is eriminal in its nature, and answering
the question whether there is a valid lien or not would not
show whether these respondents are liable in this proceeding.
They must not only have violated a right, but so have done
it as to constitute a contempt, in order to be holden,

The power of the federal courts to punish for contempt is
somewhat restricted by section 725, Rev. 8t., which provides
that the power of the courts to punish contempts “shall not
be construed to extend to any cases, except the misbehavior
of any person in their presence, or so near thereto as to ob-
struct the administration of justice, the misbehavior of any
of the officers of said courts in their official transactions, and
the disobedience or resistance by any such officer, or by any
party, juror, witness, or other person, to any lawful writ, pro-
cess, order, rule, decree, or command of the said courts.”

Here nothing has been done in the presence of the court,
or even of any of its officers; what has been done can only
be claimed to come within that part of this provision relating
to disobedience or resistance to a writ. The intention of the
clause seems to be to prevent proceedings against persons in
this summary way, in all cases except where the course of
judicial proceedings would be actually obstructed. This is
not such a case. If anything, a civil right only has been in-
vaded, and that right can be tried according to the usual
course. It is doubtful whether such a meddling with property
only constructively attached would be such a contempt thal
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any court would be warranted in proceeding against it as
such. Such attachments, and disputes concerning them, are
very common under the laws of the state, yet no case is
known where any person has been proceeded against as for a
contempt, or otherwise ecriminally, for violating such an
attachment. In any view which can be taken of it, the mo-
tion must be denied.
Motion denied, without prejudice to any suit.

Smite v. Tee Scmoonzr J. C. Kine.

!District Court, W. D. Pennsylvania. August 2, 1880.)

1. BEAMEN-—WAGES—REFUSAL TO WORK ON SUNKDAY.—A seaman upon
& schoouer in the harbor of Frankfort, Michigan, where she was towed
to receive a cargo of lumber, cannot refuse to work on Sunday, in
loading the schooner, where the towing vessel is not able to enter the
harbor by reason of an insufficiency of water, and is lying outside in
the lake, awaiting the schooner, and is in a place of danger.

‘Where the master of the schooner was of opinion that it was neces-
sary, for the safety of the towing vessel, that the loading of the
schooner (begun on Friday) should be completed on Sunday, and or-
dered the work to be done, it was the duty of the crews to obey.

In this case, keld, that & seaman refusing to work on Sunday was
rightfully expelled from the schooner, and forfeiled his wages for his
disobedience.

In Admiralty. Libel for wages, etc.

Clark Olds, for libellant,

F. F. Marshall, for respondent.

Acmeson, D. J. On June 18, 1879, the steam barge James
Davidson, having in tow the schooners Orgarita and J. C.
King, left Chicago, bound to Frankfort, Michigan, to load part
of her tow with lumber, thence to Cheboygan, and thence to
Buffalo or Tonawanda. The libellant was a seaman upon
the schooner King, and by the shipping articles, which are
in the usual form, he and the rest of the crew agreed “to
work on any vessel in our fow, and on any lighter that may
‘be used to load or lighten our vessels, and to work any place



