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from making such payment at maturity by the fault of de-
fendant,.

The following authorities show the reluctance of courts to
enforce forfeitures in this class of cases, and support the gen-
eral views I have expressed: Insurance Co. v. Wolf, 95 U,
8. 826 ; Insurance Co. v. Eggleston, 96 U. B. 872; Insurance
Co. v. Norton, 1d. 234; Insurance Co. v. Pierce, 75 Ill. 426;
Thompson v. Insurance Co. 52 Mo. 469 ; Mayer v. Insurance
Co. 38 Iowa, 304 ; Insurance Co.v. Warner, 80 I1l. 410; Insur-
ance Co. v. Robertson, 59 Ill. 123,

Judgment for plaintiff for amount of the policy and interest.

Rupre and others ». Hypr and others.

(Circust Court, D. Minnesota.

, 1880.)

1. ReMovaL—AcT oF Maror 8, 1875, § 2.—In order that a suit may be
removed by either party, under section 2 of the act of March 3, 1875,
all the persons forming the party on one side of the controversy must
be citizens of states different from those of which the other party are
citizens.

Motion to Remand,

Gordon E. Cole, for plaintiffs,

Charles W. Bunn, for defendants,

Nznsox, D.J. A motionis made to remand this suit, which
fs removed from the state court on the petition of all the
defendants, under the provisions of the second section of the
act of March 3, 1875. The following is the clause under
which the suit was removed:

“That anysuit of a civil nature, at law or in equity, now pend-
ing * * * in any state court, where the matter in dispute ex-
ceeds, exclusive of costs, the sum or value of $500, * * *
in which there shall be a controversy between citizens of
different states, * * * either party may remove said
suit into the circuit court of the United States for the proper
distriet.”
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The suit was brought by the plaintiffs, a firm doing busi-
ness in, and citizens of, the state of Minnesota, against
seven defendants, three of them citizens of the state of Wis-
consin, two citizens of the state of Iowa, and one Henry
Rowell, a citizen of Minnesota. The citizenship of one de-
fendant, Hunting, is not given in the petition, but it appears
by an affidavit in the record that he is not a citizen of the
state of Minnesota.

The plaintiffs seek to recover an alleged mdebtedness due
from the defendants jointly as copartners. To sustain this
cause they must prove a partnership between all the defend-
ants, which is denied by those not citizens of the same state
with the plaintiffs, and also by Rowell, the defandant who is
a citizen of the same state.

Rowell is not a nominal party to this sult and being &
citizen of the same state with the plaintiffs, the controversy
about which the suit was instituted in the state court is mot
between citizens of one or more states on one side, and citi-
zens of other states on the other side.

In order that a suit may be removed by either party, under
the provision of section 2, in the act of 1875, above quoted,
all the persons forming the party on one side of the contro-
versy must be citizens of states different from those of which
the other party are citizens.

In other words, as I understand the act of 1875, the
change made by the clause is that the parties to the contro-
versy, without reference to their position in the pléadings as
plaintiffs or defendants, may be arranged on opposite sides;
and if on one side each individual is a citizen of a different
state from those of which the individuals on the other sids
are citizens, then the suit may be removed. Such is not the
case here. See Burke v. Flood, 1 Fep. REp. 541; Muyer v.
Delaware R. R. Construction Co., October term 1879, U, 8.
Sup. Ct., 12 Chicago Leg. News, 135.

It is not necessary to consider the other point raised on
the argument.

Motion granted.




332 FEDERAL REPORTER

Leccerr and others ». COLE.

(Circust Court, D. Minnesota. ——, 1880.)

1. GEN. ST. or MINNEsSOTA, (1878, ¢. 75, § 2—EQUITY DOCKET.—A suit
brought under the statutes of Minnesota (Gen. St. 1878, ¢. 75, § 2),
by a party in possession of real property, to settle an adverse
claim, belongs on the equity docket.

Meighen v. Strong, 16 Minn, 177, followed.

Motion to transfer suit to equity docket.

Henry J. Horn, for plaintiffs.

Albert L. Levi, for defendant.

Newson, D. J. This case belongs on the equity docket.
The statute permitting a party in possession of real property
to bring a suit to settle an adverse claim reads as follows:
“An action may be brought by any person in possession, by
bimself or his tenant, of real property, against any person
who claims an estate or interest therein, or lien upon the
same, adverse to him, for the purpose of determining such
adverse claim, estate, lien, or interest; and any person hav-
ing or claiming title to vacant or unoccupied real estate may
bring an action against any person claiming an estate or
interest therein adverse to him, for the purpose of determin-
ing such adverse claim, and the rights of the parties respect-
ively.” Gen. St. of Minn. (1878) ¢. 75, § 2. This statute
enlarges the class of cases in which equity affords relief in
quieting title and possession of real estate.

It was necessary, previous to the enactment of this statute,
that the right of the party in possession should be established
by repeated judgments in his favor, in actions at law against
him, before he could maintain a suit. This statute confers-
upon the possessor of real property a new right which enables
him, without delay, to draw to himself outstanding inferior
titles; and the facts are not to be tried by a jury unless the
gourt orders an issue, or the parties consent to such trial.
Such was the opinion of the supreme court of the state,
Meighen v, Strong, 6 Minn. 177-182.

The suit will be transferred to the equity calendar.,



