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to receiveA partof the profitsof this business,trustingto his
patent,andgettingup his patentfor the purpose,and is not
entitledto anyparticularindulgence;andnoreasonis shown,
arising out of any peculiaritiesof his situation,why a preá
liminary injunction shouldnot be grantedagainsthim; and
it is shownthat the remedyis an importantoneto the'plain.
tiff.

lDJunctionto issue.

PBA'.l"l' and another11. ROSE1iFELD and another.

(Oircua Court, S. D. NMI' York. JUDe 14,1880.)

L DESIGN PATENT No. 7,914-PEARLBUTTONS ARRANGED BY DOZEN&,
ON CARD8, IN TIiREE Row801' FOUR-REV.ST. t 4929.-Adesign for
a cardof buttons,divided into spaces,coveredwith foil, by narrow
bands,with a dozenof pearl buttonsin roW8 of threeby four to each
.pace,is not a .. new.usefulandoriginal shapeorconfigurationof an
article of manufacture,"within the meaningof section4929of the
RevisedStatutes,relatingto thegrantingof patents. .

I. SAME - SAME - !In'ENTION. - Cards,for buttons,faced with toll and
divided into spacesby bands,werewell known NId in oommonuse
prior to suchdesign,andtherewasthereforenothingin thisarrange-
mentrising to the level of invent.iveskilL

In Equity.
GeorgeO. Lay, Jr., for plaintiffs.
EdmundWet71Wre,for defendants.
WHEELER, D. J. This suit is broughtupon designpatent

No. 7,914, for a design for a card of buttons,divided into
spaces,coveredwith foil, by narrow bands,with a dozenof
pearlbuttonsin rows of threeby four to eachspace.

The l'tatute (Rev. St. ¤ 4929) authorizesthe grant of a
patentto any personwho,by hisownindustry,genius,efforts,
andexpense,hasinventedandproducedany new and origi.
Ilal design for a manufacture,bust, statue,alto-relievo,or
bl'.s-relief; any new designfor the printing of woolen,silk,
'lotton, 01' other fabrics; any new andáoriginal impression;
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ornament,print, or picture to be printed, painted, cast, or
otherwiseplacedon or �w�o�r�~�e�d into any article of manufac-
ture; or any new, useful, and original shapeor configura-
tion of any article of manufacture,the samenot havingbeen
known or usedby others beforehis inventionor production
thereof.

The subjectof this patentis not coveredby this statuteun-
lessit is included in the term "manufacture." The buttons
are, however,the principal thing; and they arenot changed
at all, either in form or appearance,by the patentedinven-
tion. It affectsnothing but the card; and that is not a card
for buttons,to be usedfor successivesets,but a card of but-
tons, which constitutesa meremethodof putting themup for
sale.to attractcustomers;not on accountof anythingat all
about the thing sold, but wholly on accountof the mannerof
arrangingit for sale.

In Langdonv. De Groat, 1 Paine,C. C. Rep. 203, the in-
ventionwas for folding threadand floss cotton in a manner
different from the ordinary mode, whereby it would sell
quickerand higher. The court said:

"The article itself undergoesno change;and the whole of
the impl'ovement-forit is a patent for an improvement-
consistsin putting up skeinsof it, perhapsof the samesize
in which they areimported,decoratedwith a label andwrap-
per,thus renderingtheir appearancesomewhatmoreattract-
ive, and inducing the unwarynot only to give it a preference
to other cotton of the samefabric, quality, and texture,but
to pay an extravagantpremiumfor it,

"Now, that such contrivance-forwith what proprietycan
it �b�~ termeda usefulart, undertheconstitution-maybeben-
eAcial to a patentae,if he can exclude from the marketall
otherretailel's of. the very samearticle, will not be denied;
an4iftl:>pl'otectthe interestof the patentee,however frivo-
lc;>us, useless,or deceptivehis inventionmay be,were the sole
objectof the law, it must be admittedthat the plaintiff has
�~�a�d�,�e�0�1�i�t ,a �~�a�:�t�i�s�f�a�c�t�o�r�y title to his patent. But, if the utility
01:i1iu inveutiou,ie'to :betestedby the advantageswhich the
�I�\�u�;�b�l�i�c�a�r�~�t�o derive from it,. it will not be perceivedhow this
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part of his title is in any way whatever established. It is
said that manyornamentaltbingsare bought,of no intrinsio
value, to gratify the whim, taste,or extravaganceof a pur-
chaser,and that for many of these articles patentsareob-
tained. This may be so, but in such casesthere is no de-
ception,no false appearance,andthe article is boughtto be
usedwith all its ,decorationsandornaments,which mayhave
beenthe principal inducementsto the purchase,andwhich
will last aslong asthe article'itself."

In this casethe buttonsare to be usedby thepurchaser,
but the cardis not,eitherwith themor by itself. Thedesign
does not apply to the manufactureproper,but �o�n�~�y to the
arrangementof it for sale. Puttingan article into a more
convenientform for sale, without changingits qualities or
properties,is not patentableas an improvementin the arti-
cle. Glue Co. v. Upton, 97 U. S. 3. So, merely changing
the modeof keepingand presentingan article for sale,with-
out changingits form or �a�p�p�e�~�r�a�n�c�e�, will not supporta patent
for a design. Thereshouldbesomethingaffectingthearticle
itself. Further,cardsfor buttons,facedwith foil anddivided
into spacesby bands,werewell known and in commonuse.
Those for pearl buttons may not have been divided into
dozens,in rows of three by four, but they were divided sO
that dozenscould be readily cut from the card, in two rows
of six and one of twelve; and therewerecardsdivided into
spacesfor severaldozensby such bandsas the patentde-
scribes; andcardsof cloth buttonsspacedfor dozensin rows
of threeby four. With thesethings known, therewas noth-
ing rising to the level of inventive skiil in arrangingpearl
buttonsby dozens,on cards,in threerows of four.

Let a decreebe entereddismissingthe bill ofácomplaint,
with costs.

�v�.�~�2�2

"
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MUNSON v. THE MAYOR, ETC., 01' NlllW YORK.

(CzreuitCourt, B. D. New York. June15, 1880.)

1. PATENT No. 63,419-PATENTABILITY.-A. bondandcouponregister,In
the form of a book, is a legal subject for a patent.

�~�. INFRINGEMENT-LIABILITY OF A CrTY.-A city is liable in its corporate
capacityfor the infringementof a patent.

Allen v. Thl MaJJor, O. O. S. D. N. Y.¥followed.

In Equity.
RoyalS. Crane, for plaintiff.
FrederickH. Betts,for defendant.
WHEELER, D. J. This suit is upon a. patent to the plain-

tiff, numbered63,419, and dated April 2, 1867,for a bond
And couponregister. The defendantsetsup andinsiststhat
this register is not a subject for a patent within the law;
that the invention was tenderedto and usedby William E.
WarrenandJohnO'Brienbeforetheplaintiff's invention; and
that it is not liable for the infringementshown.

The principal argumentuponthefirst point restsupon the
-claim that the registershouldhavebeencopyrightedinstead
.of beingpatented,and Drury v. Ewing, 1 Bond,540, is much
relied upon to support that proposition. A copyright is a.
right to copy merely, &s the word imports, and coversonly
the multiplication of copies. Perris v. lIexamer, 99 U. S.
674; Bakerv. Selden,S. C. U. S., Oct. 7, 1879,Alb. Law J.,
Feb.28, lS80, p. 168. The plaintiff's invention is of a book
with a page,or pages,spacedfor eachbondand its coupons
of any seriesof couponbonds,and with the spacesnumbered
anddesignatedto showwhat bondsandcouponstheyare for,
while any of them are outstanding,and for receiving them
for safe-keepingas vouchers,or memoranda,when any of
them are takenup or paid. The plan is the samefor regis-
ters for different bondsof a series,andfor different seriesof
bonds,but the registersare not copiesof one another,and
the right to multiply copieswould afford no protectionat all.

In Drury v. Ewing there might be multiplicationof copies
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of thecharts. That caseis distinguishedandcommentedon
in Baker v. Selden. Here the principle of the invention is
embodiedin eachregister,as the principle of a machineis
�e�m�b�o�d�i�~�d in eachmachine. There is no differencebecause
the contrivanceis in the form of a book, althoughbooks are
commonly copyrighted. Hawes v. Washburn, 5 O. G. 491.
The evidenceshowsthat Warren and O'Brien madeuse of
similar arrangementsfor the samepurposebeforethe plain-
tiff inventedhis, but not that eitherof them is the sameas
his. Neither of them had any spacesfor the bondsthem.
selves. Warren had spaceson the same page for each
couponof the samenumber throughoutthe whole seriesof
bonds,necessitatinglooking throughasmanypagesasthere
were couponsto find all the couponsof any bond; the plain-
tiff hasall the couponsof eachbond and the bond together.
Warrenhad asmanypagesascoupons;the plaintiff asmany
as bonds. It is not �q�u�i�~�e clear, from the evidence,what
O'Brien'sexactplan was. Resays: "The pageswere ruled
to a sufficient extent to have posted in the couponsthat
were dueeachsix months." This would be more like War-
ren's plan thanthe plaintiff's. The proof is abundantthat
the inventionis useful,andthat thedefendant'sofficers makeá
useof it for the bondsof the city. That the city is liable, in
its corporatecapacity, for .sllch an.infringement,has been
consideredand decidedin AUen v. The Mayor, etc., in this.
district.

Let there.bea decreefor injunctionandanaccount,accord-
ing to the prayerof the bill, with costs.

____u H -
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MERRICK and others vw. AnoUT NINETEEN THOUSAND FIVJI
HUNDRED AND FOURTEEN BUSHELS OF WHEA.T, etc.

(District Oourt, N. D. New York. JUly 16,1880.)

1. BILL OF I.ADING-REOITAL-STIPULATION.-A recital in a bill of lading
that the cargo,whenreceived,consistedof 20,000bushels,is conclus-
ive, whensuchbill of lading also containedthe stipulation that "all
thedeficiencyin the cargoshall bepaid for by thecarrieranddeducted
from the freight, and any excessin the cargo shall be paid for to the
carrier by the consignee."

Meyer v. Peck, 28 N. Y. 590, considered.
.t11ibe v. Eaton, 51 N. Y. 410, criticised.

Williams J: Potter, for libellants.
Bowen,RogersJ: Locke,for claimants.
WALLACE, D. J. The authoritiesare uniform to the effect

that, as betweenthe original parties to an ordinary bill of
lading, that part of the instrumentwhich recites the receipt
of the goods,and their conditionandquantitywhenreceived,
is opento explanation;and,while therecitalsareprimafacie
evidenceof the facts recited, they are not conclusive. The
instrumentis in part an acknowledgmentand in part a coná
tract. That part which is an acknowledgmentmerely is no
more conclusivethan any otheracknowledgmentor declara..;
tion. That partwhich is a contractis fina.I. Bills of lading,
however, sometimescontain stipulationsintended to make
the recitalsa patt of the contract,and as conclusiveas the
rest of the contract;and as the parties to such a contract
havethe right to agreethattherecitalsasto theconditionand
quantity of the cargoshall beconclusive,the courtswill give
to the stipulationsthe effect intendedby the parties. When
the languageof thestipulationis clear,the court hasno duty
but to give effect to it, andit is only when the languageem-
ployed is capableof different meaningsthat it becomes
necessaryto resortto precedentsandrules of constructionin
orderto interpretthe contract.

In this casethe bill of lading recitesthe receiptof 20,000
bU3helsof No.1 sprin!2; wheal;in sood order and condition,


