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Mgerrick and others vs. Apour NineTeEN Tmousanp Fiva
Huxprep anp FourteEN BusHELS or WHEAT, eta,

(District Court, N. D. New York. July 16, 1880.)

1. Brri oF LADING—RECITAL—STIPULATION.—A recital in a bill of lading
that the cargo, when received, consisted of 20,000 bushels, is conclus-
ive, when guch bill of lading also contained the stipulation that ¢ all
the deficiency in the cargo shall be paid for by the carrier and deducted
from the freight, and any excess in the cargo shall be paid for to the
carrier by the consignee.”

Meyer v. Peck, 28 N. Y. 590, considered.
Adbe v. Haton, 51 N, Y. 410, criticised.

Williams & Potter, for libellants,

Bowen, Rogers & Locke, for claimants.

Warvace, D. J. The authorities are uniform to the effect
that, as between the original parties to an ordinary bill of
lading, that part of the instrument which recites the receipt
of the goods, and their condition and quantity when received,
is open to explanation ; and, while the recitals are prima facie
evidence of the facts recited, they are not conclusive. The
instrument is in part an acknowledgment and in part a con-
tract. That part which is an acknowledgment merely is no
more conclusive than any other acknowledgment or declara-
tion. 'That part which is a contract-is final. Bills of lading,
however, sometimes contain stipulations intended to make
the recitals a part of the contract, and as conclusive asg the
regt of the contract; and as the parties to such a contract
have the right to agree that the recitals as to the eondition and
quantity of the ecargo shall be conclusive, the courts will give
to the stipulations the effect intended by the parties. When
the language of the stipulation is clear, the court has no duty
but to give effect to it, and it is only when the language em-
ployed is capable of different meanings that it becomes
necessary to resort to precedents and rules of construction in
order to interpret the contract.

In this case the bill of lading recites the receipt of 20,000
bushels of No. 1 spring whest. in good order and condition,
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on board the schooner, and stipulates that “all the deficiency
in the cargo shall be paid for by the carrier and deducted
from the freight, and any excess in the cargo shall be paid
for to the carrier by the consignee.” It doesnot expressly pro-
vide that the recital that the eargo, when received, consisted
of 20,000 bushels, shall be conclusive, and the question is
whether this is to be implied from the language used.

On first impression it would certainly seem that the bill of
lading would not contain any such stipulation if it was nof
intended that the deficiency provided for should be that aris-
ing from the cargo as represented by the carrier. Otherwiss,
there was no necessity for inserting the stipulation at all,
because the consignes, without any express stipulation, has
the right to deduet from the freight a deficiency in the cargo
actually received by the carrier and arising from his fault,
(Davidson v. Gwynne, 12 East, 381; Sheels v. Davis, 4 Camp.
119; Edwards v. Todd, 1 Scammon, 462-463; Leech v. Bald-
win, 5 Walits, 446;) and it is not reasonable to suppose that
the parties meant to insert a useless condition in a contract.

But the inference to be drawn from this consideration is
not so strong as to be decisive, and a court of high authority
has held that where, in a bill of lading, the stipulation was

that “any damage or deficiency in cargo the consignee will

deduct from balance of freight,” the words “deficiensy in
cargo” referred to the cargo actually received, and not to the
cargo described in the bill of lading. - Meyer v. Peck, 28 N.
Y. 590. That decision was not made by a unanimous court,
but it has been accepted and followed by several- subsequent
cases in the same court.

In the present case, however, the stipulation very plainly
shows that the parties had in contemplation the cargo de-
seribed in the bill of lading, and not the cargo which might

“have been actually received, because the stipulation provides
that the consignee shall pay the carrier for any excess in the
cargo. “Excess” and “deficiency” in the stipulation refer to
the same “cargo,” and what excess could there be except as
to the cargo recited in the bill of lading? There could be no
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excess in the cargo actually received. This consideration
appears to have been overlooked in the case of Abbe v. Eaton,
51 N. Y. 410, which, with Meyer v. Peck, are the two cases
most nearly in point upon the question now presented. In
Abbe v. Eaton the stipulation was as follows: “All damages
caused by boat or carrier, or deficiency of cargo from quan-
tity as herein specified, to be paid for by the carrier, and de-
ducted from the freight, and any excess on the cargo to be
paid for to the carrier by the assignee;” and it was held this
was not an agreement that the bill of lading should furnish
the only evidence of the quantity. Some emphasis is placed
on the word “damages,” in the opinion in this case, and it is
suggested that the stipulation should be read as though the
carrier were to pay for such a deficiency only as might result
from his own act and cause damage to the consignee.
Neither of thege authorities are precisely in point. I am
not disposed to dissent from Meyer v. Peck, but in Abbe v.
Eaton, as it seems to me, the obvious meaning of the contract,
as evinced by the language employed, has been made to give
way to an artificial construction which is not sound, accord-
ing to technical rules of construction. The bill of lading pro-
vided that a deficiency in the cargo, as specified in the bill,
should be paid for by the carrier, and an excess should be
paid for by the consignee. The parties had a right to make
just such a contract. I{ was a contract well caleulated to
prevent the constant disputes and litigation arising with ref-
erence to shortage between carrier and consignee. The car-
rier has an ample opportunity to guard against mistakes, and
80 has the shipper; but the consignee is entirely in the dark
as to whether the cargo agreed to be delivered has been actu-
ally laden, or whether it has disappeared on the trip. It is
just that the consignee should pay for what he actually
receives, whether more or less in quantity than is expressed
in the bill of lading, and it is just that the carrier should be
-held eoncluded by his admissions as fo facts completely
within his own knowledge, and of which the consignee is
ignorant, I am unable to see what langnage could be chosen
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more appropriately to express just such a contract than was
employed in that case. The stipulation is that the deficiency
or excess to be deducted or paid for shall be that in the cargo,
as specified in the bill of lading, not in that to be ascertained
from other sources of inquiry; and unless this was just the
meaning of the stipulation it means nothing, because every-
thing else is covered by the other branch of the stipulation,
which provides that the consignee may deduct from the freight
all damages to the eargo caused by the carrier.

In the present case the parties stipulated that a deficiency
in a cargo, described as 20,000 bushels of wheat, should be
deducted from the freight by the consignee, while an excess
should be paid for to the carrier. It seems fo me plain that
the parties intended what they said, and expressed what they
intended; and, while I am reluctant to differ from a court of
such high authority as that which decided Abbe v. Eaton, I
am constrained to believe that, even were that case precisely
_ like the present, it would be my duty to give effect to what
seems to me plainly to have been the meaning of the contraet.

Upon the ground that the carrier was bound by his stipu-
lation to deduct the deficiency from the cargo, as described
in the bill of lading, and upon this ground omnly, I am of
opinion the recovery of the libellant should be limited to the
amount of his freight, less the value of the shortage, and
order judgment accordingly, with costs to the claimants,




844 FEDERAL REPORTER.

Tae M, S. Bacon ». Ter Erre & WesTERN TRANS.
porTATION CoO.

~ (Oireust Court, W. D. Pennsyloania, —————, 1880.)

1. DEMURRAGE—~AFFREIGHTMENT,~—An expressstipulation fordemurrage,
in a contract of affreightment, is not necessary to entitle the owner of
a vessel to compensation for his unnecessary or improper detention in
loading or unloading.

2 BaME—UNLOADING VEssEL IN I8 TURN.—If the custom of the port
requires that vessels of a certain character should be unloaded in their
turn, such vessels must await their turn for a reasonable time, mea~
sured by the ordinary volume and exigencies of trade at the place of
discharge, and it is not within the province of an owner of such a
vessel, by notice to a consignee, to define an arbitrary period within
which the cargo must be discharged.

8. SaME-—Samr.—Demurrage is not recoverable from the shipperand con-
signee of a carge of wheat, where a vessel was detained four days at
the port of Erie, near the close of navigation, while waiting, in ac-
cordance with custom, to be unloaded in its turn at an elevator, where
there was nothing to indicate that the number of vessels consigned to

_ the respondent, and in port at the same time, was extraordinary, or
* that the delay in unloading the vessel was at all unreasonable.

In Admiralty. Appeal from the decree of the district court.

J. M. Stoner, for libellant and appellee.

F. F. Marshall, for respondent and appellant,

MoKexnaN, C. J.  An express stipulation for demurrage,
in a contract of affreightment, i8 not necessary to entitle the
owner of a vessel to compensation for her unnecessary or
improper detention in loading or unloading. Reasonable
promptitude in delivering a cargo at its point of shipment,
and in receiving it at its destination, is a duty implied in such
.eontracts, and for a violation of it damages in the nature of
demurrage are recoverable. This is too well settled, both in
England and in this country, to need discussion or authority.

Whether the consignee of a cargo, who is not its owner, is
chargeable wi*h such damage, it is unnecessary to consider,
because the respondent is admitted to have been the shipper
of the cargo, and hence, as a party to the contract of




