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MERRICK and others vw. AnoUT NINETEEN THOUSAND FIVJI
HUNDRED AND FOURTEEN BUSHELS OF WHEA.T, etc.

(District Oourt, N. D. New York. JUly 16,1880.)

1. BILL OF I.ADING-REOITAL-STIPULATION.-A recital in a bill of lading
that the cargo,whenreceived,consistedof 20,000bushels,is conclus-
ive, whensuchbill of lading also containedthe stipulation that "all
thedeficiencyin the cargoshall bepaid for by thecarrieranddeducted
from the freight, and any excessin the cargo shall be paid for to the
carrier by the consignee."
Meyer v. Peck, 28 N. Y. 590, considered.
.t11ibe v. Eaton, 51 N. Y. 410, criticised.

Williams J: Potter, for libellants.
Bowen, Rogers J: Locke, for claimants.
WALLACE, D. J. The authoritiesare uniform to the effect

that, as betweenthe original parties to an ordinary bill of
lading, that part of the instrumentwhich recites the receipt
of the goods,and their conditionandquantitywhenreceived,
is opento explanation;and,while therecitalsareprima facie
evidenceof the facts recited, they are not conclusive. The
instrumentis in part an acknowledgmentand in part a coná
tract. That part which is an acknowledgmentmerely is no
more conclusivethan any otheracknowledgmentor declara..;
tion. That partwhich is a contractis fina.I. Bills of lading,
however, sometimescontain stipulationsintended to make
the recitalsa patt of the contract,and as conclusiveas the
rest of the contract;and as the parties to such a contract
havethe right to agreethattherecitalsasto theconditionand
quantity of the cargoshall beconclusive,the courtswill give
to the stipulationsthe effect intendedby the parties. When
the languageof thestipulationis clear,the court hasno duty
but to give effect to it, andit is only when the languageem-
ployed is capableof different meaningsthat it becomes
necessaryto resortto precedentsandrules of constructionin
order to interpretthe contract.

In this casethe bill of lading recitesthe receiptof 20,000
bU3helsof No.1 sprin!2; wheal;in sood order and condition,
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on boardthe schooner,and stipulatesthat "all the deficiency
in the cargo shall be paid for by the carrier and deducted
from the freight, and anyexcessin the cargoshall be paid
for to thecarrierby theconsignee." It doesnotexpresslypro-
vide that the recital that the cargo,whenreceived,consisted
of 20,000 bushels,shall be conclusive,and the questionis
whetherthis is to be implied from the languageused.

On first impressionit would certainly seemthat the bill of
lading would not contain any such stipulation if it was not
intendedthat the deficiencyprovidedfor shouldbe that aris-
ing from the cargoasrepresentedbythe carrier. Otherwise,
there was no necessityfor inserting the stipulation at all,
becausethe consigneA,without any expressstipulation,has
the right to deductfrom the freight a deficiencyin the cargo
actually receivedby the carrier and arising from his fault,
(Davidson v. Gwynne, 12 East,381; Skeels v. Davis, 4 Camp.
119; Edwards v. Todd, 1 Scammon,462-463; Leech v. Bald-
win, 5 Watts, 446;) and it is not reasonableto supposethat
the partiesmeant to inserta uselessconditionin a contract.

But the inferenceto be drawn from this considerationis
not so strongasto be decisive,anda court of high authority
hasheld that where,in a bill of lading, the stipulation was
that "any damageor deficiency in cargo the consigneewill
deduct from balanceof freight," the wordS "deficieney in
cargo" referredto the cargoactuallyreceived,and not to the
cargodescribedin the bill of lading. Meyer v. Peck, 28 N.
Y. 590. That decisionwasnot madebya unanimouscourt,
but it hasbeenacceptedand followed by several.subsequeni
easesin the samecourt.

In the presentcase,however,the stipulation very plainly
showsthat the parties had in contemplationthe cargo de-
scribedin the bill of lading, and not the cargowhich might

,havebeenactuallyreceived,becausethe stipulationprovides
that the consigneeshall pay the carrier for anyexcessin the
cargo. "Excess"and "deficiency" in the stipulationreferto
the same"cargo," andwhat excesscould there be exceptas
to the cargorecitedin the bill of lading? Therecould be no
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excessin the cargo actually received. This consideration
appearsto havebeenoverlookedin the caseof Abbe v. Eaton,
51 N. Y. 410, which, with Meyer v. Peck, are the two oases
most nearly in point upon the questionnow presented. In
Abbe v. Eaton the stipulationwas as follows: "All damages
causedby boator carrier,or deficiencyof cargo from quan-
tity as hereinspecified,to be paid for by the carrier, and de-
ductedfrom the freight, and any excesson the cargo to be
paid for to the carrierby theassignee;"and it was held this
wasnot an agreementthat the bill of lading shouldfurnish
the only fwidonce of thE! quantity. Someemphasisis placed
on the word "damages,"in the opinion in this case,and it is
suggestedthat the stipulation should be readas thoughthe
carrierwere to pay for sucha deficiencyonly as might result
from his own act and causedamageto the consignee.

Neitherof theseauthoritiesare preciselyin point. I am
not disposedto dissent from Meyer v. Peck, but in Abbe v.
Eaton, asit seemsto me, theobviousmeaningof thecontract,
as evincedby the languageemployed,hasbeenmadeto give
way to an artificial constructionwhich is not sound,accord.
ing to teohnical rulesof construction. Thebill of ladingpro-
vided that a deficiencyin the cargo,as specifiedin the bill,
should be paid for by the carrier, and an excessshould be
paid for by the consignee. The parties hada right to make
just such a contract. It was a contract well calculatedto
preventthe constantdisputesand litigation arising with ref-
erenceto shortagebetweencarrierand consignee. The cará
rier hasan ampleopportunityto guardagainstmistakes,and
so hasthe shipper; but theconsigneeis entirely in the dark
as to whetherthe cargoagreedto be deliveredhasbeenactu-
ally laden,or whether it hasdisappearedon the trip. It is
just that the consigneeshould pay for what he actually
receives,whethermore or less in quantity than is expressed
in the bill of lading, and it is just that the carrier should be
held concluded by his admissionsas to facts completely
within his own knowledge, and of which the consigueeis
ignorant, I am unableto seewhat languagecould bechosen
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more appropriatelyto expressjust sucha contract thanwas
employedin that case. The stipulationis that thedeficiency
or excessto be deductedorpa.idfor shall bethat in thecargo,
asspecifiedin the bill of lading,not in that to be ascertained
from othersourcesof inquiry; and unlessthis was just the
meaningof the stipulation it meansnothing, becauseevery-
thing elseis coveredby the other bra.nchof the stipulation,
which providesthattheconsigneemaydeductfrom thefreight
all damagesto the cargocausedby the carrier.
In the presentcasethe partiesstipulatedthat a deficiency

in a cargo,describedas 20,000 bushelsof wheat,should be
deductedfrom the freight by the consignee,while an excess
shouldbe paid for to the carrier. It yeemsto me plain that
the partiesintendedwhat theysaid,and expressedwhat they
intended;and, while I am reluctantto differ from a court of
such high authority as that which decidedAbbe v.Eaton, I
am constrainedto believethat, evenwere that easeprecisely
like the present,it would be my duty to give effect to what
seemsto meplainly to havebeenthemeaningof thecontract.

Upon the ground that the carrierwasboundby his stipu-
lation to deduct the deficiency from the cargo,as described
in the bill of lading, and upon this ground only, I am of
opinion the recoveryof the libellant should be limited to the
amountof his freight, less the value of the shortage,and
.orderjudgmentaccordingly,with coststo the claimants.
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L DEMURRAGE-A1I'FRElGHTMENT.-Anexpressstipulationfordemurrage,
in a contractof affreightment,is not necessaryto entitle theownerof
a vesselto compensationfor his unnecessaryor improperdetentionin
loadingor unloading.

:. SAME-UNLOADING VESSEL:IN rrs TlTRN.-If the customof the port
requiresthat vesselsof a certaincharactershouldbeunloadedin their
turn, suchvesselsmust await their turn for a reasonabletime, mea-
suredby the ordinaryvolumeandexigenciesof tradeat theplaceof
discharge,and it is not within the provinceof an ownerof sucha
vessel,by notice to a consignee,to definean arbitraryperiodwithin
which the cargomustbedischarged.

a. SAME-SAlfE.-Demurrageis not recoverablefrom the shipperandcon.
signeeof a cargeof wheat,wherea vesselwasdetainedfour daysat
Ihe port of Erie, near the closeof navigation,while waiting, in ac-
cordancewith custom,to beunloadedin its turn at anelevator,where
therewasnothingto indicatethat thenumberof vesselsconsignedto
therespondent,and in port at the sametime, was extraordinary,or
that the delayin unloadingthevesselwasat all unreasonable.

In Admiralty. Appealfrom thedecreeof thedistrict court.
J. M. Stoner,for libellant and appellee.
F. F. Marshall, for respondentandappellant.
McKENNAN, C. J. An expressstipulation for demurrage,

in a contractof affreightment,is not necessaryto entitle the
owner of a vessel to compensationfor her unnecessaryor
improper detention in loading or unloading. Reasonable
promptitudein delivering So cargoat its point of shipment,
andin receivingit at its destination,is So duty implied in such

,contracts,and for a violation of it damagesin the natureof
demurrageare recoverable. This is too well settled,both in
Englandand in this country,to needdiscussionor authority.

Whetherthe consigneeof a cargo,who is not its owner, is
chargeable�w�i�~�h suchdamage,it is unnecessary.to consider,
becausethe respondentis admittedto havebeenthe shipper
of the cargo, and hence,as & party to the contract of


