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Harsey v. Townsae or NEw Provibexoe, Ero,
\Circust Court, D. New Jersey. August 16, 1580.)

1. JurispicTION—~—MUNICIPAL BoNDps—Acr oF MarcH 3, 1875.—Munici-
pal bonds do not come within the prohibition of the act of March 3,
1875, (18 St. 470,) which enacts that ‘“ no circuit or district court shall
have cognizance of any suit founded on contract, infavor of an assignee,
unless a suit might havebeen prosecuted in such court to recover
thereon, if no assignment had been made, except in cases of promis-
gory notes, negotiable by the law merchant, and bills of exchange.”

Demurrer to Replication.

Nixown, D. J. The plaintiff, describing himself as a resi-
dent and citizen of the state of California, has brought this
suit against the township of New Providence, in the county of
Union, New Jersey, for the recovery of $15,000, principal and
interest, due upon several bonds alleged to have been issued
by the defendant corporation.

The declaration sets out the filing of the consent papers,
with the affidavits annexed, required by the act of the legisla-
ture authorizing the bonds; the making and issuing the same,
with the recital upon their face of the authority under which
they were issued; and that the plaintiff was the holder and
bearer, by purchase, for & valuable consideration, in the open
market.-

The defendants, after the general issuse, plead specifically—
(1,) that John M. Wilcox, who made the affidavits in the dec-
laration mentioned, was not the assessor of the fownship in
the year 1867; (2,) that the consent papers, authorizing the
amount of money to be raigsed in the township, were not signed
by a majority of the tax payers, as required by the statute;
(3,) that the commissioners, as such, did not borrow money
on the faith of the township, nor negotiate the bonds for
money; (4,) that the affidavit of Wileox, the assessor, was
not true, and that the persons whose names were signed to
the consents did not, in 1867 or afterwards, constitute a ma-
jority of the tax payers of the township, nor represent a ma-
jority of the real property in value; (5,) that the bonds were
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not registered in the office of the clerk of the county of Union
before they were negotiated and sold; and (6) that the com-
missioners failed to execute a bond, with two or more sure-
ties, for the faithful performance of their duties, before enter-
tng upon the duties of their office.

The plaintiff, after replying to the several pleas seriatim,
adds a replication to the fourth, fifth, sixth, seventh, eighth,
ninth, tenth, and twelfth pleas, alleging, in substance, that
after the sald Jonathan Bonnell, Jarvis Johnson, and John
Littell, in the declaration mentioned, had been appointed and
sworn as commissioners for the defendant township, and
after the filing in the office of the clerk of the county of Union
of the paper writing so signed by the persons purporting fo
be tax payers of the county, with the several affidavits of the
commissioners and assessors annexed; and after the defend-
ants, by the hands and under the seals of the commissioners,
had made and executed the several bonds in the declaration
mentioned ; and after the same had been indorsed as regis-
tered in the office of the clerk of the cottnty of Union; as
therein alleged, to-wit, on the first of July, 1870,—the same
and each of them were, by the said commissioners, sold, nego-
tiated, and delivered, for a valuable consideration’received to
divers innocent purchasers thereof, in-the 6pen market, in the
usual course of business, and without any notice or knowl-
edge whatever of any of the several matters and things in the
said pleas in this replication mentioned, to-wit, to' Samuel B,
Halsey, John Marsh, Charles F. Ogden, John L. ‘Baldwin,
Edwin Ford, Joseph Lovell, Caroline E. Scofield, and James
Jackson, all of the county of Morris and state of New Jersey;
which several persons afterwards, to-wit, on the day and year
aforesaid, duly assigned and transferred the said bonds to the
plaintiff, who then and there, and hath ever since, continued
to be the lawful owner and holder thereof. :

To this replication the defendants have demurred, and the
ground of the demurrer is that the facts disclosed by the rep-
lication show that the court has no jurisdiction of the case.

Do these facts, to-wit, the original ownership of the bonds
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by citizens of the same state in which the defendant corpo-
ration resides, and from or through whom the plaintiff derived
title, deprive the court of jurisdiction? The answer of the
gquestion involves the construction of the first section of the
act of March 3, 1875, (18 St. 470,) which enacts that “no
circuit or district eourt shall have cognizance of any suit
founded on contract, in favor of an assignee, unless a suif
might have been prosecuted in such eourt to recover thereon
if no assignment has been made, except in cases of promis-
sory notes, negotiable by the law merchant, and bills of ex-
change.” .

It will be perceived, on examination, that this is a re-en-
actment of the eleventh section of the judiciary act, with a
change of phraseology as to' the subject-matter of the suit.
The latter specifies a “suit to recover the contents of any
promissory note, or other choses in action,” while the recent
enactment embraces “any suit founded on a contract,” and
excepts “promissory notes and bills of exchange.” The ob-
ject of both is the same—to prevent persons assigning con.-
tracts to nominal parties, residing in other states, merely to
clothe the eourt with jurisdietion from the residence of the
litigants. This replication is put in to claim for the plaintiff
the benefit of the well-known doctrine that a purchaser with
notice may invoke in his behalf the want of notice of a prior
innocent holder. The defendants, by demurring thereto, con-
fess the truth of its allegations, and acknowledge that the
plaintiff is a bora fide holder of the bonds, without notice of
the alleged defects in their inception. City of Lexington v.
Butler, 14 Wall. 282, 295. :

It is conceded that such municipal bonds are contracts, but
they are not the contracts that are contemplated by the sec-
tion of the statute under consideration.. It is not a contract
"which the maker of the bonds enters into with the original
holder, who tranfers his right of action, by assignment, to a
subsequent holder, but one made with every holder of a bond
who has the right of action by reason of his bona fide posses-
sion. Such bonds have all the qualities of negotiable paper,
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and pass from hand to hand without assignment, and hence
come within the spirit, if not the letter, of the exception
stated in the act. ‘

The observations of the learned judge (Story) in Bullard v.
Bell, 1 Mason, 243, 252, although suggested in reference fo
notes issued by a banking institution, are quite pertinent to the
cage of municipal bonds. He says: “A note payable to
bearer is often said to be assignable by delivery; but, in cor-
rect language, there is no assignment in the case. It passes
by mere delivery, and the holder never makes any title by or
through any assignment, but claims merely as bearer. The
note is an original promise by the maker to pay any person
who shall become the bearer; it is, therefore, payable fo any
and every person who successively holds the note bona fide,
not by virtue of any assignment of the promise, but by an
original and direct promise moving from the maker to the
bearer.” o

To the same effect was the opinion of the supreme court in
the case of Smith v. Clapp, 15 Pet. 125, where it was held
that the plaintiff, to whom had been assigned a promissory
note payable to A.B., or bearer, was not an assignee, within
the provisions of the eleventh section of the judiciary act,
although, in the declaration filed, he had averred that the
note had been duly assigned over and delivered to him,
whereby he became the bearer, ete. The court said it was
obvious, from the fact that the note was payable to bearer,
that the assignment was by delivery merely, and not by .
indorsement, which must be in writing, and hence that the
holder did not come within the prohibition of thelaw. See,
algo, Bradford v. Jenks, 12 McLean, 180; White v. Railroad
Co. 21 How. 575; Thompson v. Lee Co. 3 Wa,ll 327; a.nd
City of Lexington v. Butler, supra.

Taking this view, it is not necessary to consider whether
the several pleas, to which the replication is an answer, show
any defence to the declaration. The court has heretofore
expressed its opinion fully upon the gquestion, in -previous
suits of a like character, on motion to strike ouf such plea.s

- The demurrer is overruled. : :
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Tae Iron Smver Mmixe Company v. Muremy, and others.
Iron Mixe v. LoErra Mixg.

(Distriet Court, D. Nevada. May 28, 1880.)

1. MixINg CratMs—LocaTioN—LopE.—Where a location has been made
upon the top-or apex of a lode, the miner may follow it to any depth,
although in its downward course it may enter adjoining land.

2. SAME—8AME~SaME.—No location can be made on the middle part of
a lode; or otherwise than at the top or apex, which will enable the
locator to go beyond his line.

8. SAME~—SAME—SAME.—Quare, whether a location made on the dip of
a vein would not be valid as against one of a later date higher up.

4. SamE—LopE—* ToP or APEX.”’—The top or apex of a lode is the end
or edge or terminal point of the lode nearest the surface of the earth.
It is not required that it shall be on or near or within any given
distance of the surface. If found at any depth, and the locator can
define on the surface the area which will enclose it, the lode may- be
held by such location.

6. SAME—SAME—SAME.—A lode gains a new end er terminal point by
detachment from a larger mass through the disruption and upheaval
of the country in which such mass was situated.

6. SAME—BAME—SAME—EVIDENCE.—In order to defeat a location upon a
valuable part of a lode, in any of the elements which attach to a
proper location, by reason of the connection of the lode with adjacent
parts which are barren and worthless, the evidence should clearly
establish the connection and unity of the several parts,

Harrerr, D. J., (charging jury.) I regret that it becomes
necessary to ask you to consider a case as important as this
_at a late hour on Saturday evening, and after a week of such
labor as you have endured. If we were not a busy people in
this country we might, by going on for three or four hours
each day, make it much more comfortable all around, and I
sometimes think that perhaps we would come to better con-
clusions if we could take a little more time for it. But you
know how it is with us—we have to hurry along; everybody
who comes here as jurors and wituesses seems to feel that
within the next thirty days there is something of great
importance to them to happen, to which they must give their
personal attention ; and so we try to move in court according
to the manner of doing business in the country in which ‘we



