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lliLSEY v. TOWNSHIP OF NEW PROVIDENOE, ETo.

lCircuit Court, D. NewJersey. August 16, 1880.)

1. JURISDICTION-MUNICIPAl, BONDS-AcT OF MARCH 3, 1875.-:Hunici-
pal bonds do not come within the prohibition of the act of 1tlarch 3,
1875, (18 St. 470,) which enacts that" no circuit or district court shall
have cognizance of any suit founded on contract, in favor of an assignee,
unless a suit might have been prosecuted in such court to recover
thereon, if no assignment had been made, except in CRses of promis-
sory notes, negotiable by the law merchant, and bills of exchange."

Demurrer to Replication.
NIXON, D. J. The plaintiff, describing himself as a resi.

dent and citizen of the state of California, has brought this
suit against the township of New Providence, in the county of
Union, New Jersey, for the recovery of $15,000, principal and
interest, due upon several bonds alleged to have been issued
by the defendant corporation.
The declaration sets out the filing of the consent papers,

with the affidavits annexed, required by the act of the legisla-
ture authoriz,ing the bonds; the making and issuing the same,
with the recital upon their face of the authority under which
they were issued; and that the plaintiff was the holtier and
bearer, by purchase, for a valuable consideration, in the open
market.
The defendants, after the general issue, plead specifically-

(1,) that John M. Wilcox, who made the affidavits in the dec-
laration mentioned, was not the assessor of the townShip in
the year 1867; (2,) that the consent papers, authorizing the
amount of money to be raised in the townShip, were not signed
by a majority of the tax payers, as required by the statute;
(3,) that the commissioners, as such, did not borrow money
on the faith of the townShip, nor negotiate the bonds for
money; (4,) that the affidavit of Wilcox, the assessor, was
not true, and tha,t the persons whose names were signed' to
the consents did not, in 1867 or afterwards, constitute a ma-
jorityof the tax payers of the township, nor represent a ma-
jority of the real property in value; (5,) that the bonds were
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not registeredin the office of theclerk of the countyof Union
beforethey werenegotiatedand sold; and (6) that the com-
missionersfailed to executea bond,with two or more sure-
ties,for the faithful performl!'nceof their duties,beforeenter-
ing upon the dutiesof their office.

The plaintiff, after replying to the severalpleasseriatim,
addsa replication to the fourth, fifth, sixth, seventh,eighth,
ninth, tenth, and twelfth pleas, alleging, in substance,that
after the said JonathanBonnell, Jarvis Johnson,and John
Littell, in the declarationmentioned,hadbeenappointedand
sworn as commissionersfor the defendanttownship, and
after the filing in theoffice of theclerk of thecountyof Union
of the paperwriting so signedby the personspurporting to
be tax payersof the county, with the severalaffidavits of the
commissionersandassessorsannexed;andafter the defend-
ants,by the handsandunderthe sealsof the �c�o�m�m�i�s�s�i�o�n�e�r�s�~

hadmadeand executedthe severalbonds in the declaration
mentioned;and after the samehad beenindorsedas regis-
tered in the office of the clerk of the county of Union," as
therein alleged,to-wit, on the first of July, 1870,-thesame
andeachof them were,by thesaidcommissioners,Bold, nego-
tiated,and delivered,for a valuableconsiderationreceived,to
diversinnocentpurchasersthereof,in' the openniarket',in the
usualcourseof business,and without any'notice'or knowl-
edgewhateverof anyof the severalmattersand thingsin the
saidpleasin this replicationmentioned,'to-Wit, to SamuelB.
Halsey, John Marsh, CharlesF. Ogden, John L. 'Baldwin,
Edwin Ford, JosephLovell, CarolineE. Scofield,and James
Jackson,all of the countyof Morris andstateof New �J�e�r�s�e�y�~
which severalpersonsafterwards,to-wit, on the dayandyear
aforesaid,duly assignedand transferredthe saidbondsto the
plaintiff, who thenandthere,andhathever since,continued
to be the lawful ownerandholderthereof.

To this replicationthe defendantshavedemurred,and the
groundof the demurreris that the facts disclosedby the rep-
lication show that the court has no jurisdiction of the case.

Do thesefacts, to-wit, the original ownershipof the bonds

,.
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by citizensof the samestate in which the defendantcorpo.
rationresides,and from or throughwhomtheplaintiff derived
title, deprive the court of jurisdiction? The answerof the
.questioninvolves the constructionof the first sectionof the
act of March 3, 1875, (18 St. 470,) which enactsthat "no
circuit or district court shall have cognizanceof any suit
founded on contract,in favor of an assignee,unlessa suit
might havebeenprosecutedin suchcourt to recoverthereon
if no assignmenthasbeen made,exceptin casesof promis-
sory notes,negotiableby the law merchant,and bills of exá
change."

It will be perceived,on examination,that this is a re-en-
actmentof the eleventhsectionof the judiciary act, with a
changeof phraseologyas to the subject-matterof the suit.
The latter specifies a "suit to recover the contentsof any
promissorynote,or other choses in action," while the recent
enactmentembraces"any suit founded on a contract,"and
excepts"promissorynotes and: bills of exchange." The ob-
ject of both is the same-toprevent personsassigningconá
tractsto nominalparties,residing in other states,merely to
clothe the court with jurisdiction from the residenceof the
litigants. This replicationis put in to claim for theplaintiff
the benefitof the wellákpowndoctrinethat a purchaserwith
notice may invoke in his behalf the want of notice of aprior
innocentholder. Thedefendants,by demurringthereto,�c�o�n�~

fess the truth of its. allegations,and acknowledgethat the
plaintiff is a bona fide holderof the bonds,without notice of
the allegeddefects in their inception. City oj Lexington v.
Butler, 14 Wall. 282, 295.

It is concededthat suchmunicipalbondsarecontracts,but
theyare not the contractsthat are contemplatedby the sec-
tion of thestatuteunderconsideration. It is not a contract
which the maker of the bondsentersinto with the original
holder,who tranfershis right of action, by assignment,to a
subsequentholder, but one madewith everyholderof a bond
who hasthe right of actionby reasonof his bona fide posses-
sion. Suchbondshaveall the qualitiesof p.egotiablepaper,
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and passfrom handto hand without assignment,andhence
come within the �s�p�i�r�~�t�, if not the letter, of the exception
statedin the act. ¥

The observationsof the learnedjudge(Story) in Bullard v.
Bell, 1 Mason,243, 252, althoughsuggestedin referenceto
notesissuedby a bankinginstitution,arequitepertinentto the
case of municipal bonds. He says: ".A. note payable to
beareris often saidto be assignableby delivery; but, in cor-
rect language,thereis no assignmentin the case. It passes
by meredelivery, and the holdernevermakesany title by or
throughany assignment,but claimsmerelyas bearer. The
note is an original promise by the makerto pay any person
who shall becomethe bearer; it is, therefore,payableto any
and everypersonwho successivelyholds the note bonafide,
not by virtue of any assignmentof the promise,hut by an
original and direct promise moving from the maker to the
bearer."

To the sameeffect wasthe opinionof thesupremecourtiri
the caseof Smith v. Clapp, 15 Pet. 125, where it was held
that the plaintiff, to whom had beenassigneda promissory
note payableto A. B., or bearer,wasnot an assignee,within
the provisions of the eleventhsection of the judiciary act,
although, in the declarationfiled, he had averredthat the
note had been duly assignedover and delivered to him,
wherebyhe becamethe bearer,etc. The court said it was
obvious,from the fact that the note was payableto bearer,
that the assignmentwas by delivery merely, and not by
indorsement,which must be in writing, and hencethat the
holder did not comewithin the prohibition of the'law. See,
also, Bradford v. Jenks,12 McLean, 130; White v. Railroad
Co. 21 How. 575; Tlwmpsonv. Lee Co. 3 Wall. 327; and
City ofLexingtonv. Butler, supra.

Taking this view, it is not necessaryto considerwhether
the severalpleas,to which the replicationis an answer,show
any defenceto the declaration. The. oourt has heretofore
expressedits opinion fully upon the question,i:t1áprevious
suitsof a like character,on motion to strike out Burch pleas.

The demurreris overruled.
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To !RON 8ILVEB MINING COMPANY.". MURPHY, and others.
IRON MINE v. LOELLA MINE}.

(Distriot Court. D. N6fJada. May 2B. 1880.!

1. MINING CLAIMs-LOCATION-LoDE.-Wherea location hasbeenmade
uponthe top,orapexof a lode, the miner may follow it to any depth,
althoughin its downwardcourseit may enteradjoining land.

S. �B�~�~�M�E�-�S�A�M�E�.�-�N�o locationcan be.made on the middle partof
a lode;or otherwisethan at the top or apex,which will enablethe
locatorto go beyondhis line.

a. BAME--SAME-SAME.-Qum1"e,whethera location made on the dip of
a vein would not bevalid asagainstoneof a laterdatehigherup.

'" SAMEM-LoDE-" Top OR ApEx."-Thetop or apex(If a lode is theend
or edgeor terminal point of the lode nearestthe surfaceof the earth.
It is not required that it shall be on or near or within any given
distanoeof thesurface. If found at anydepth,and the locatorcan
detineonthe surfacetheareawhich will encloseit, the lodemay be
heldby suchlocation.

6. BAME-SAME-SAME.-A lode gains a new end or terminal point by
detachmentfrom a largermassthroughthe disruptionand upheaval
of thecountryin which suchmasswassituated.

8. 8AME--SAME-SAME-EVIDENcE.-Inorderto defeata locationupona
valuablepart of a lode, in any of the elementswhich attach to a
properlocation,by reasonof the connectionof the lode with adjacent.
parts which are barrenand worthless, the evidenceshould clearly
establishtheconnectionandunity of the severalparts.

HALLETT. D. J., (charging jury.) I regret that it becomes
necessaryto askyou to considera caseas important as this

. at a late hour on Saturdayevening,and after a weekof such
labor asyou haveendured. If we werenot a busypeoplein
this countrywe might. by going on for three or four hours
eachday, makeit much more comfortableall around,and I
sometimesthink that perhapswe .would come to bettercon-
clusionsif we could take a little more time for it. But you
know how it is with us-wehave to hurry along; everybody
who comeshere as jurors and witnessesseemsto feel that
within the ne:ltáthirty days there is something of great
i;mportance,to themto happen,to which they mustgive their
personal�~�~�t�e�n�t�i�o�n�; and,s!>we try to movein court according.
to the mannerof doing business.in the country in which we


