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hearing on the question in Gaines v. Fuentes,—I am of opinion
that this cause was removable under the act of 187 5, and
that, upon its transfer under that act, this court ‘became
invested with jurisdiction to determine the controversy between
the parties.

Motion to remand overruled.

MooNEY v. AGNEW and others.

(Cireuit Court, D, Colorado.

, 1880.)

1. REMOVAL—JUDGMENT—APPEAL—SCIRE FACIAS—ACT oF MARCH 3,
1875.—Process was served upon, judgment was recovered against,
and an appeal was taken by, two of several defendants in an ac-
tion in a state court. A writ in the nature of a writ of scire fa-
cias was subsequently served upon two. other of the defendants,
while such appeal was pending, in order to make them parties to
the judgment. Held, upon the petition of the last two defend-
ants, that the case was not then in a condition to be removed to
the circuit court, under the last clause of section 2, of the act of
March 3, 1875.

Motion to Remand.
, for plaintiff.
, for defendant.

Havuerr, D.J. A motion was made some days ago to re-
mand this cause to the district conrt of Arapahoe county, from
whence it was removed. It appears that theaction was brought
against some 20 or more defendants, two of whom were served
with process, and judgment rendered against them at the last
term of the distriet court of Arapahoe county. These defend-
ants appealed the cause to the supreme court of the state.
Soon afterwards two other defendants were served, and they,
upon certain petitions, removed the case into this court. The
petitions show that all the defendants, as well those against
whom judgment was rendered as those making the applica-
tion, and those who have not been served in the cause, are
residents of other states,—that is, not residents of Colorado,—
and the plaintiff is a resident or citizen of this state, so that,
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as to the citizenship of the parties, the plaintiff is a citizen
of this state, and the defendants are citizens of other states,
and upon that it would seem to be a controversy between
citizens of different states, all of the defendants differing in
their citizenship from the plaintiff; and it would seem, also,
that the application for removal to this court is made under
the last clause of section 2 of the act of 1875. That clause
is that, in any suit mentioned in the section, if there shall be
a controversy which is wholly between citizens of different
states, that can be fully determined as between them, then
one or more of the plaintiffs or defendants actually interested
in such controversy may remove the cause to the circuit
court; that is, all the defendants being citizens of states other
than that of which the plaintiff is a citizen, the application
may be made by one or more of them; and upon such appli-
cation, if the cause is in condition to be removed, the removal
may be had without the eoncurrence of others of the defend-
ants.

But there seems to be a difficulty as to the condition of
the case. As stated before, judgment has been rendered as
to two of the defendants, and they have taken an appeal to
the supreme court of the state. As to them, the cause is not
in a condition for removal, because it has passed toan appel-
late tribunal, and the rule is that the removal must be had be-
fore the trial of the cause. As to the other defendants in the
cause,—those who have been served and made this application
for removal, and those who have not been served,—the causc
is in a condition for removal. But the controversy which is
mentioned in this section.is regarded by the court as an en-
tire thing,—that is to say, the controversy is between the
plaintiff and all these defendants,—and it stands now in this
attitude: that the controversy as to two of the defendants is
pending in the supreme court of the state, and as to the others,
in the district court of the state, and it cannot be removed at
all unless it be removed as to all. 'We must have the whole
of it, if we are to have any; and because as to two of the de-
fendants it is not removable, for that reason it is not remov-
able as to any. We have beretofore held that in a cause in
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which judgment has been rendered against some of the defend-
ants, and no appeal taken by those defendants from the judg-
ment, that as to those defendants the controversy is ended;
and, so far as it is still an existing controversy, standing be-
tween the plaintiff and those who still contest the right of the
plaintiff, it may be removed into this court. But that is not
the position of this case. The controversy is still going on;
still waged between the plaintiff and the defendants against
whom judgment has been taken, as well as against those
against whom no judgment has been taken.

If we consider further the attitude of the case in the state :
court, and the position of these parties who have been brought
in, the reason for this conelusion will be more apparent. This
writ which has been issued is in the nature of a writ of scire
Sfucias, and it is to make the other parties, the persons served,
parties to the judgment which has been rendered against the
two defendants, and from which an appeal has been taken. If
it should result in the supreme court of the state that this
judgment should be reversed, there would be no ground of
proceeding against these parties who are now served, because
they are to be made parties to the judgment which is already
of record in the distriet court of the state. If that judgment
should be removed by the action of the supreme court of the
state, there would be no basis for proceeding against these
defendants. - This proceeding stands upon the theory that -
there is a judgment in the district court of the state to which
these persons are to be made parties; and, if that judgment
should be reversed or set aside, there could be no proceeding
against them. Of course, we cannot be put in the position
of having a suit here which will be subject to the contingency
of reversal of the judgment of the distriet court of the state.

The cause will be remanded according to the motion.




10 FEDERAL REPORTER.

Ix TE8 MATTER OF THE PETITION OF THE DBARNESVILLE &
Moorarap Rry. Co., ete.

(District CQourt, D. Minnesota. October, 1880.)

1. REMOVAL—JURISDICTION—TIME WHEN CAUSE CAN PROCEED.—In the
case of a removal the jurisdiction of the federal court isnot complete,

50 a8 to hear and determine the cause, before the day prescribed by
the statute, although a transcript has been filed.

Application to proceed with the condemnation of a rail-
road and the necessary land.

Bigelow, Flandrau & Clark and R. B. Galusha, for peti-
tioner.

Gilman & Clongh, for respondent, the Northern Pacifie
Railroad Company.

Nzerson, D. J. The Barnesville & Moorhead Railway Com-
pany, organized under the general railroad laws of the state
of Minnesota, commenced proceedings under title 1, c. 34,
Young’s Minn. St., to obtain by condemnation a crossing
over the track of the Northern Pacific road at or near Moor-
head, in the county of Clay, and the land necessary for that
purpose. The power to acquire by condemnation a crossing
is granted by chapter 80, § 1, Minnesota Session Laws of
1879, and by section 3 the proceedings to obtain the land
shall be instituted and conducted in the same manner as other
similar proceedings by railroad companies under the General
Statutes above alluded to, with some reservations, which are
not important here.

A petition stating the object and amount of land, ete., to
be taken was filed in accordance with the statutory provisions
for the appointment of three commissioners to ascertain and
report on the compensation, and presented to the district
court of the state of Minnesota in and for the county where
the land and crossing are situated, and proper notfice given
as required. At the time of the hearing, September 28, 1880,
the Northern Pacific Railroad Company appeared by counsel
and filed a petition stating, inter alia, that it will suffer dam-
ages to a greater amount than $1,000; that it is a company
created and existing by virtue of certain acts of the congress




