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~ gccept the petition and bond, and proceed no further in such
guit;” and the conrt say; on' page 317 “It is-therefore a
material inquiry whether the petition of the defendants sets
forth such facts as made a ease for removal, and consequently
arrested the jurisdiction of ‘the state court and transferred it
to the federal court; “thus implying that the federal court
acquired jurisdiction ipso facto on filing petition and bond.

So, also, in the Remowval Cases, 100 U. S. 475, the court say:
“While the act of congress requires security that the transeript
ghall be filed on the first day, it nowhere appears that the circuit
court is to be deprived of jurisdiction if by accident the party
is delayed until a later day in the term. If the circuitcourt,
for good cause shown, accepts the transfer after the day, and
during the term, its jurisdietion will, as a general rule, be
complete, and the removal- properly effected.”. I under-
stand, from the opinions of the court in these cases, that when
the jurisdiction of the state court ceases that of the federal
eourt attmches for some purposes, on entering a copy:of the
record, so that, the court may know the facts;. butithe juris-
diction of the federal gourt.is not complete; 80 asto-hear and
determine ' the canse, althopgh a transcript is filed, until
on the day prescribed-in: the statute, or after, if the court
aacepts it. See Dillon on Removal of Causes, TL; Mahoney
Mining Co. v. Benpett, 4 Sawyer,: 289, n : 3

Inasmuch as the nexf proceeding in fhe case in hand is
for the defendant to contest. the facts in the petition, I am
of the opinion the eourt cannot at this time entertain i, -

Application fo proceed in the matter denied.: ' ST

In re MCEWEN and others, Bankrupts.

(Circuit Court, D. Indiana. , 1880.)

1. AppPrAL—CircUulT CoUrRT—TIME~AN appeal from an order of the
district court should be entered 1h the circuit court within ten
days after the appeal is taken, although the circuit. court is in
session at the time the order is made, and continues so up to the
end of the ten days.

In Bankruptcy. Motion to Dismiss Appeals.
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Herod & Winter, Ralph Hill, and S. Stansifer, for assignee,

Harrison, Hines & Miller, and McDonald & Butler, for cred-
itors. '

Drummonp, C. J. This is a motion to dismiss two appeals
that have been taken in a bankruptcy case from orders of the
district court disallowing certain claims against the estate of
the bankrupts. :

The . facts are that the order disallowing these claims was
made by the district court on the twenty-seventh of Novem.
ber, 1879. That order seems to have been made in the ab-
sence of counsel for the claimant, and on an applieation to the
court on the seventeenth of December, 1879, the court opened
" the orders and reconsidered the cases for the purpose of
allowing the parties to take an appeal to the eircuit court,
reforming its orders in both cases. An appeal was taken
from that order on the seventeenth of December, and there
was no question about the appeal being taken in the proper
time, and the bond being given so as to consummate that
appeal. The appeal was taken during the term of the court.
In fact, the term of the court still continues.

The objection on the part of the assignees to this appeal
is that the appellants did not comply with the law of cor-
gress in entering their appeal in the circuit court within ten
days from the time the order was rendered. The question is
whether that should have been done.

- The contention between the two parties is: On the part of
the assignees, that the appeal should be entered in the cir-
cuit court, if the court is in session at the time the order is
entered, and continues up to the end of the ten days, during
the court, although it is the same term. On the other hand,
it is elaimed by the appellants that it is sufficient if the appeal
is entered in. the cireuit court at the succeeding term after
the order entered. A ‘

I am of the opinion that the true construction of the acts
of congress and of the rules of the’supreme court, on the sub-
ject, is that the appeal should be entered in the cireuit court
within ten days atter the appeal is taken, although the eir.
cuit court is in session at the time the order is made, and
continues so up to the end of the ten-days.
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Tt is necessary to recur to the language of the original-
bankrupt act on this subject: “No appeal shall be allowed in-
any case, from the district to the eircuit court, unless if is-
claimed, and notice given thereof to the clerk of the district
court, to be entered with the record of proceedings, and also"
to the assignee or creditor, as the case may be, or to the:
defeated party in equity, within ten days after the entry of
the decree or decision appealed from.” “Such appeal shall
be entered at the term of the circuit court which shall be-
first held within and for the district next after the expiration
of ten days from the time of claiming the same.”

The only difference between the language and that now"
found in the Revised Statutes as a part of the bankrupt law,’
is that the word “first” is left out in the revision; but that’
clearly cannot make any difference in the sense. “The appeal’
shall be entered at the term of the circuit court which shall
be held within and for the district next after the expiration:
of ten days from the time of claiming the same,” means pre-
cisely the same as though it were “first held within'and for-
the district;” because it is claimed that the word “next” gives
significance to the sentence, and it means the term succeed-
ing that at which the order is entered next after the expira-'
tion of ten days. See sections 4981 and 4982, Rev. St. U. 8.

The true meaning, I take it, is that if the circuit court ig’
in session more than ten days after the order is made, the
appeal shall be then entered. That is the term, within the
meaning of the law, next after the entering of the order.

This is the twenty-sixth rule made by the supreme court under
that law: “Any supposed ereditor who takes an appeal to the
eircuit court from the decigion of the district court, rejecting
his claim in whole or in part, according to the provisions of
the eighth section of the act, shall give notice of his inten-
tion to enter the appeal within ten days from the entry of the'
final decision of the district court upon his claim ; and he shall
file his appeal in the clerk’s office of the circuit court within’
ten days thereafter, setting forth a statement, in writing, of
his claim, in the manner prescribed by said séction.”- The
supreme court gave a construdt‘ior‘yof the statute by enacting
that rule, and it would ‘seem’ss though ‘in that way only
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can we carry out the object which the bankrupt law had in
view. Now, take this district. The court, by statute, only sits
twice a year, once in May and once in November, and it cer-
tainly could not have been the intention of congress in such
a case that there should be an interval of six months, or more,
as there might be before the entry of an appeal should be
made in the circuit court, and therefore the supreme court,
in considering the statute, required that the appeal should be
entered in the cireuit court within ten days after the order
made by the distriet court.

If it is to be entered at the succeeding term, and if the
words “next after the expiration” from the time of claiming
the same mean the succeeding term, then, of course, there is
no significance to be given to the word “first.” Perhaps, on
that account, it was omitted in the Revision.

The statute has been construed in other cases—in Wood v.
Bailey, 21 Wall, 640; In the Matter of Coleman, T Blatehf.
192—in which the court held that after the claim of &
creditor of a bankrupt’s estate was rejected by the district
court, and an appeal taken from the decision of the district
court, he must enter his appeal within ten days in the circuit
court, and comply with order No. 26, and that he must also
set forth a statement in writing, etc. This has been the law
ever since the statute was enacted, and section 4984 of the
Revised Statutes requires that, upon entering his appeal in
the circuit court, the appellant shall file with the clerk a state-
ment of his case and the amount claimed in his declaration.
In the case in 7 Blatchford the appeal was dismissed be-
cause the entry was not made accordingly. Anrd the point
is decided in the same way in In re Place v. Sparkman, 4 B.
R. 541. And unless the omission of the word “fir§t” in the
Revision changes the meaning of the law as it was originally
enacted, then these decisions are in point. And although
the last are not absolutely controlling in this court, still I
think it must be considered the true construction of the act.
It is especially the construction which the supreme court has
placed -upon the original bankrupt law, and I do not think
the omission of the word “first” changes that construction.

So the appeals will be dismissed in both cases. '
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STeIGER v. BONN,

(Cireust Court, D. New Jersey. October 18, 1880.)

1. Procrss—SERVICE—FRAUD.—Where a defendant, residing in another
district, is enticed and induced to come into the district where the
plaintiff resides by the false representations or deceptive contrivances
of the plaintiff, or of any one acting in his behalf, for the purpose of
serving legal process upon him, and the same is served through such
improper means, such service is illegal, and ought to be set aside, and
the process dismissed. )

Union Sugar Refinery v. Mathiesson, 2 Cliff. 304-309.

Motion to set aside Writ, ete.

J. Henry Stone, for defendant,.

Mr. Gilchrist, Att'y Gen., for plaintiff,

Nixon, D. J. This is a motion to set aside the summons
issued in the case, on the ground that the defendant was in-
duced, by deceptive and fraudulent means, to come within
the jurisdiction of the court for the purpose of serving the
writ upon him. There seems to be a substantial agreement
between the counsel of the respective parties as to the law of
the case. They assent to the rule laid down by Mr. Justice
Clifford in The Urion Sugar Refinery v. Mathiesson, 2 Cliff.
304-309, where he says “that where the defendant, residing
in another distriet, is enticed and induced to come into the
district where the plaintiff resides by the false representa-
tions or deceptive contrivances of the plaintiff, or of any one
acting in his behalf, for the purpose of serving legal process
upon him, and the same is served through such improper
means, such service is illegal, and ought to be set aside, and
that the process should be dismissed.” The only question is
whether the facts shown are sufficient to identify the plaintiff
with, and hold him responsible for, the deception and fraud
used to lure the defendant into the state.

The facts are that the defendant is a citizen of the state
of New York, residing in the city of New York, and engaged
in the business of importing, publishing, and selling school
books in the German language; that a conveution of the
German-American Teachers’ Association, a body composed

of German teachers from various states of the Union, was to’
v.4,n0.1—2




