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(Owcuit Oourt, V.Indiana. -,1880.)

L WILL-CoN8TRUCTION-LIFE ESTATE-POWERTO SELL IN FElll.-A
will containedthefollowing clause: "I give and deviseto my hone
ored mother,Melissa E. Downey,all my propertyand estate,both
real and personal,to hold and enjoy thesame.during her life, with
full powerto sell the same,or any part thereof,and to appropriate
the proceedsto herown useand benefit; and all deedsandconvey-
ancesof real estateby her madeshall passa title in fee to thepur-
chasers,it being my will that sheshall enjoy the sameas though it
weredevisedto her in fee. Shouldmy motherdie first, then,and in
thatcase,I deviseall theremainderof my estateto CharlesLindley
Downey. After the deathof mymother,ldeviseall of thesaidestate
to my half-brother,CharlesLindley Downey." Held, that Mrs. Dow.
ney hadan estatefor life in the propertydevised,with thepowerun-
der the termsof the will to disposeof it for the purposesnamed.

" SAME-SAME-POWERTO 1r!oRTGAGE.-Held,further, thatsuch power
did not, in the first instance,includea vower to mortgage.

In Equity. Demurrerto Bill.
Herod a Winter, for plaintiffs.
Harrison, Hines a Miller, for defendants.
DRUMMOND, C. J. The plaintiff filed a bill for the purpose

of quietinghis title to certaintractsof land which heclaimed
underthe will of AlansonG. Stevens;and GeorgeP. Bissell,
oneof the defendants,havingadvanceda largesumof money
to Mrs. Downie, also a deviseeunder thesamewill, the latter
of whom had executedmortgagesto him for the purposeof
securingthe sumadvanced. A bill in the natureof s cross-
bill is filed by Bissell for the purposeof foreclosingthe mort-
gages,or oneof them,if only oneof them shall be considered
3S valid. And the questionarising in the caseis underthe
will made by Stevens. So far as it is necessaryto consider
it for the purposeof decidingthe matterin controversyhere,
the will is as follows:

"1 give anddeviseto my honoredmother,MelissaE. Dow-
nie, all my property and estate,both real and personal,to
hold and enjoy the sameduring her life, with full power to
flell the same,or any part thereof, and to appropriatethe
proceedsto her own use and benefit; and all deedsandcon-
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veyancesof real estateby her madeshall passa title in fee
to the purchasers,it being my will that she shall enjoy the
sameas though it were devisedto her in fee. Should my
mother die first, then, and in that case,I devise all the re-
mainderof my estateto CharlesLindley Downie, (the plain-
tiff in the original suit.) After the death of my mother, I
deviseall of the saidestateto my half-brother,CharlesLind-
ley'Downie; and shouldhe die beforeattainingthe ageof 21
years," then the propertyis devisedto otherparties.

The first question is whether Mrs. Downie, the devisee
underthis will, hadan estatefor life in the propertydevised,
or anestatein fee. I.think she had an estatefor life only,
with the power under the terms of the will to disposeof it
for the purposesnamed; and that if the property was not
sold, as wasprovidedfor in the will, whatevershouldremain
afterherdeathshouldbecomethepropertyof his half-brother,
CharlesLindley Downie. Of course,the matter in contro-
versy turns upon the question whether or not the power
authorizedthe mortgageof the propertymerely. In the first
place-toanalyzethe languageof the will-he devised all
his propertyto Mrs. Downie, his mother,during her life. If
it had stoppedthere it would clearly be nothing but a life
estate. He then declaresthat, having devisedit to her for
life, she shall have full power to sell the same,or any part
thereof, and appropriatethe proceedsto her own use and
benefit. But, lest theremight be someambiguityaboutthat
language,he proceedsto renderhis meaningclearby declar-
ing that all deedsand conveyancesof real estateby hermade,
under this full power to sell, shall passa title in fee to the
purchaser. That rendersit clear that his intention was, in
giving her power to sell, not to sell merely during her life
the life estatewhich he had previouslJ'given her, but to
sell in such a way that the abeolutefee-simple in the land
would be passed. The deedsáand conveyanceswhich were
to be made under this power to sell were, in the language
of the will, to "pass a title in fee to the purchaser." Does
the languagefollowing that which has already been cited
enlargethe scopeof thatwhich precedesit, it beingmentioned
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in the will that she shall enjoy the samea-s though it were
devisedto her in fee? The first obseryati9nto be madeon
this languageis that she is to have the enjoymentof itaa
thoughit weredevisedto her�~�n fee; and how.wasshetohave
the �e�n�j�o�y�~�e�n�t of it as thoughit were devisedto her in fee "!
It seemsto me, clearly, by executing the power which haa
alreadybeenconferred upon her, viz.: by selling the land,
and, when sold, that the deedsand conveya.ncesshall pass
a. title in fee to the purchaser. In that way shehasthe right
to appropriatethe proceedsto her useand benefit as though
it were devisedto her in fee. It has been.a.ssumedby the
counselon both sidesthat the languagewhich follows �t�h�a�~

last cited meansthat, in casehis mother �d�i�~�d beforehe did,
the remainderof the estate,was to go to Charles Lindley
Downie. I am not so clearthat that is what this language
means. "Shouldmy mother,die first, then,and in that case,
I devise all thEl remainderof my estateto CharlesLindley
Downey."

Theremay be, I think, great force in the position that it
includesnot only the caseof the deathof his motherbefore
his own death, but also the deathof his motherbefore the
deathof CharlesLindley Downie, he surviving her. In no
other way can we give any meaning to the words, "all the
remainderof my estate." I do not think it is material, so
far asthequestionnowbeforethe court is concerned,whether
oneor the otherbe the trueconstructionof this last clauseof
the first item of the will. I only refer to it for the purpose
of showingwhat werethe intentionsof the testator-thathe
meantto providenot only for his mother,giving herfull power
over the propertyto sell the sameduring her life, but, also,if
any remainedunsold andunusedby her, that it shouldgo to
the benefitof CharlesLindley Downie. And that is empha-
sizedby the first clausein the seconditem of the will: "After
the deathof my mother,I deviseall of the said estateto my
half-brother,CharlesLindley Downey."
It is impossible,I may add, to give any effect to this last

clauseof the will, upon any other assumptionthan that the
motherhad only a life estate,with the powerto sell asalready
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declared. Then, did this give tht1 power to mortgage the es-
tate? Not in terms. It must be borne in mind that in In-
eJiana a mortgage does not convey the land, but is only �~

security. I do not say that under no circumstances could
Mrs. Downie mortgage any portion of this ·property. It
.eems to me that under oertain circumstances the court might.
hold, for the purpose of giving effect to the language of this
will, that she might have power to do so. Even conceding
that the language of the will restricted her to the sale of the
property, and did not expressly give the power to mortgaget
on the principle that the general will of the testator should
prevail rather than the particular will,-that the main object
he had in view, which was to provide for the support of hi8
mother, should be carried into effect,-a court of equity might
so hold. But, according to the view which I take of the true
construction of this will, the bill as it now stands is demurra-
ble, and the demurrer must be sustained. It does not appear
by the allegations of the bill that there was anything more
than a mere loan of the money to Mrs. Downie, and a mort-
gage taken for its security. I hold that the bald statement
npon its face is not a. proper execution of the power contained
in this will, and therefore that the demurrer to the bill must
'be sustained.
There may be a question whether the bill is amendable

nnder the facts, but that point may be reserved. In taking
the view which I do of the meaning of this will, it seems to
me I carry out the principle adopted by Lord St. Leonards in
the case of Stoughill v. Anstey, 1 De Gex, M. & G. 634.

It is said that in this bill it is alleged that the money wa.
advanced to Thomas Cottrell and Melissa E. Downie. Thi8
is so, I believe. Whether or not, consistently with that state·
ment, the bill can be amended, may be questioned; butI shall
sustain the demurrer, with leave to the plaintiff to amend,
and it is desirable that the real facts which actually exist in
the case may be presented upon the record, so that the court
may pass upon them, under this clause of the will, and deter-
mine whether or not Mrs. Downie had the right to make the
mortgage.
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I haveno doubt of this: Assumingshe had the right to
mortgagethe property,in orderto effectuatethe generalpur-
posesof the will as for her maintenance,if an imperfect
mortgageor securityweregiven, shehad the right to perfect
it, andmakeit a completemortgage. If therewasanyerror,
omission,or imperfectionin the first mortgage,it could be
removedbY'So second.

MAOK & Co. 'D. LANOASHIRE INs. Co. and others.-

(Oi;rcuit Court,.D. Mis8ouri. --,1880.)

1. FmE �I�N�B�U�R�A�N�~�A�c�T�I�O�N ON POLICy-EvmENCE.-Inan actionupon
aninsurancepolicy theplaintiff is bound,in the absenceof anyad-
mission by the defendant,to establish,by a preponderanceof the
evidence,(1) the executionof the policy, (2) the total or partial de-
structionof the insuredproperty,(3) the amountof the loss or value
of the insuredpropertydestroyed,(4) andsuchnoticeandpreliminary
proofof lossasthepolicy requires.

2. ,SAME-"ACTUAL CASH VALUE."-In suchcasethe term "actual cash
value" meansthe sumof moneytheinsuredgoodswouldhavebrought
for cash,at themarketprice,at thetime when,andplacewhere,they
weredestroyed.

3. SA,'!E-FRAUDULENT �C�L�A�~�.�-�I�n orderto establishthefact of a fraud-
ulent claim, it mustappear(1) that therewasa falsestatementin the
preliminaryproofasto thevalueof thegoodsdestroyed,and(2) that
suchfalsestatementwasmadewith knowledgethat it wasfalse, and
with the intentto defraudthedefendantby deceivinghim as to the
valueof thegoods.

4. BAME-SAME.-Themerefact that the lOBS is lessthanthatstatedin the
preliminaryproof,would not besufficient to establishfraud, though
if the discrepancybetweenthe true value and that statedby the
insuredis large,it would besomeevidencebearinguponthe iBBue of
fraud.

5. SAME-ARSON-EvIDENcE.-Ina civil casethefact of arsonneednot
beestablishedbeyondall reasonabledoubt,but it must nevertheless
be establishedby a clearpreponderanceof all the evidenceadduced.

6. SAME-VEXATIOUR DELAY-DAMAGE8-EvmENcE.-Inorderto recover
damagesfor vexatiousdelayin the paymentof a policy, it must be
shownthat therewasno reasouablegroundfor contestingeither the
validity or the amountof theclaim.

'!l< Two othercomp:..nieswereconcernedas defendants.


