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OGDENSEl1BG & LAKE CHAMPLAIN RAILROAD CO. v. BOSTOll Is
LOWELL RAILROA.D CORPORATION.

( lJircuit Oourt, D. Massacl.u8etta. September30, 1880.)

OoNTRACT-CONSTHUCTION.

In Equity. Demurrer.
SidneyBartlett and F. W. Palfrey, for complainanL
J. G. Abbott, for defendant.
LOWELL, C. J. This bill is brought for an accotJnt,and

(or paymentof such proportion of the money leni by the
Ogdensburg& Lake ChamplainRailroadCompany,the com-
plainant,under an agreementset out in the bill, as is due
from the Boston & Lowell Railroad Corporation, the de-
fendant.

The agreementis betweenthe Northern Transportation
Companyof Ohio, of the first part, and Smith and Stark,
who are to act as trustees,of the secondpart; the Vermont
Central,Vermont& Canada,Northern,(of New Hampshire,)
and & Lowell RailroadCompanies,of the third part;
andthe complainantof the fourth part. It is to be in force
for 19 yearsfrom March 1, 1871.

The agreementrecites that the several companiesown
most of the line of railroad b.etweenOgdensburgandBoston;
that it is very important for them to havea regularline of
steamersfrom westerncities and towns to Ogdensburg;that
the party of the first part was incorporatedto furnish sucha
line, but is embarrassed,and may be unableto carry out its
purpose; that, for securingthis end, it is for the interestof
theseveralpartiesof the third and fourth partsto lendto the
partiesof the secondparta portionof the grossreceiptsfrom
passengersand freight brought by such steamers. It ap-
pears,afterwards,that this objectwas expectedto beattained
by investing the sums so paid and advanced,in the debts,
stock, and bondsof the party of the first part.

The agreementprovidesthat the parties of the first part
-:vill keepand run its steamersfor 19yearsto the satisfaction
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of the partiesof the secondpart. That the parties of the
third part will, during said term, semi-annuallyreserveout
of the gross receipts for transportationfrom said line of
steamersthe sumof $150,000,and pay it to the parties of
the second'part; that tIle party of the fourth part (the com-
plainant) will, if requested,advance$600,000for the sRme
purposes,and to bepro tanto in lieu of the said semi"annual
payments;that, if this is done, the partiesof the third pari
will pay interest,semi-annually,at the rate of 8 per eent.,
to the complainant,andwill pay into the handsof the presi.
dentsand treasurers,for the time being, of the plaintiff and
defendantcompanies,suchsumsas shall,wheninvestedasa
sinking fund, in the judgmentof said presidentsand treas-
urers, pay all excessof the complainant'sadvancesabove
$500,000,within two yearsfrom the dateof the agreement,
and the remainderat the end of 19 years; and, also, such
sumsas will, in the judgmentof'said presidentsand treas-
urers,buy the existingmortgagebondsof the transportation
company,within 10 years fl"Om said date. The said pay-
mentsto the complainant,and to the trusteesof the sinking
fund, are to be in placeof advancesto the sameamount as
before provided,and are to be ultimately repaid out of the
securitiespurchasedby the partiesof the secondpart. ThQ
fifth articlecondudesthus: "In nO caseshall paymentsto a.
sinking fund be lessthan amountswhich, investedat 6 per
cent. per annum,will producethe sumto be paid out of such
sinking fund."

The agreementprovides carefully; in article 7, how the
partiesof the secondpart shall carry out their trust. They
are to procure,if possible,an extensionof the time of pay-
ment of the mortgagebonds of the party of the first part;
they may, if necessaryto securethe runningof the steamers,
buy the debtsof that company,whethersecuredby mortgage
or not, and shall immediatelytransferthem to the trusteesof
the sinking fund, to be held in trust to pay, first, the sums
advancedby the complainant.and next the Bums paid, ad-
vanced,or lent by the parties of the third part, so long as
the semi-annualp::tJ"montsof interest are m::tde to the com-
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plainant, and of sums for the sinking fund to the trustees
thereof; but, if default is made in these payments, the
trul!tees of the sinking fund shall, if requested in writing by
the complainant, proceed to collect said debts, (that is, the
debts of the transportation company,) and, out of the sums
collected, pay the semi-annual interest, and hold the balance,
if any, as part of the sinking fund; .. and that all of said
sinJ.ing fund shall finally, at. the end of said term, be applied
to pay all advances of the party of the fourth part; and, if
any balance shall remain, the same shll be !livided among
the parties of the third part, in such pr!>portion as they shall
be entitled to; and, if said sinking fund shall prove insuffi-
cient, the parties of the third part shall make up the de-
ficiency out of the gross receipts from said business, brought
by steamers, as aforesaid."
The bill alleges that when the agreement was made the

complainant's road, equipmellts, and appurtenances had been
leased and demised to the Vermont & Canada and Vermont
Central Railroads for 20 years, from March I, 1870; that
the complainant paid $600,000 to the parties of the second
part, in accordance with the agreement; that the presidents
and treasurers of the plaintiff and defendant corporations
did fix and determine the amount to be paid semi-annually to
the sinking fund; that the parties of the third part did,
severally, thereafter pay the amount so fixed, in proportion
to their respective shares of the gross earnings, until Septem-
ber 1, 1874, and have made no payments since that time,
and that there remains due the complainant $3\.12,000; that
in January, 1875, proceedings were taken, by persons not
parties to the agreement, against the Northern Transporta-
tion Company, and in February, 1876, their steam-boats and
other property were all sold by order of court, and were no
longer continued in said service of transportation; that the
defendant company is bound to pay to the complainant such
proportion of the sum remaining due them for advances as
a.foresaid, as the amount ofgrosB earnings of the defendant
from the said business bears to the total gross earnings of the
parties of the third part. The bill alleges that this share is
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Dot lessthan one-fourth,and asks for an accountby which
the preciseproportion may be ascertained,and for payment
of the amountfound to be due,and other relief. The case
was argued upon the bill and the defendant'sdemurrer.
The theoryof the bill is that the companiescomposingthe
party of the third part areabsolutelybound to pay the com-
plainant the sums advanced. The demurrerassumesthat
the paymentsare to be madeonly out of grossreceiptsfrom
the business.

Upon the most careful readingof the contract,we are of
opinion that the parties of the third part have not hound
themselvesto paythis advanceat all events. It maybediffi-
cult to seewhy the complainantshould have madesuch a
contract; but we must take"it as it is. It seemsto us that
the partiesof the third part were willing to rely upon the
securitywhich would be furnishedby buying up tb.e bonds,
stock, and debtsof the transportationcompany,andthat the
complainanttrustedto that and the pledgeof the grossearn-
ings of the business. The agreementfor securingthe com-
plainantseemsto us to be summedup in theconcludingpad
of article7, that "if saidsinking fund shall proveinsufficient,
the partiesof the third part shall makeup the deficiencyout
of grossreceiptsfrom said business,broughtby steamersas
aforesaid."

Uponthis constructionof thecontractit becomesnecessary
that the bill shouldallegethat thereweregrossreceiptsup to
the time when the businesswas stopped,beyondwhat was
paid to the sinking fund Besidesthis, the bill should either
makethe trustees,Smith and Stark, and the trusteesof the
sinking fund, parties,or allege(what we supposeis thetruth)
that they havenothing of value in their applicableto
the paymentof the complainant'sadvances.

If the other railroad companies,who, with the defendant,
are partiesof the third part, werecitizenaof this district, or
found therein,it would be properthat theyshouldbe parties,
in order that the total,accountof gross receipts should be
takenin one suit. If they arenot within the jurisdiction the
suit will not be defeated,becausethe undertakingof each
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of the third part is several; the clauseat the end of
7 meansthat eachcompanyshall makeup.its part of

the deficiencyto ,the extentoqtsshareof the grossreceipts;
and thereforeit is a matter convenience,andnot of neces.
sity, that all thesepartiesshouldbe joined.

On <iemurrerit doesnot appearthat theCOrporations,whose
hOmesare out of this state,could havebeenfound withi:q.it.

The suit is not premature,becauseth.econtracthas been
abandonedthroughnecessity,and the plaintiff is noi, bound
to wait for the defendantto resumepayments,.to a sinking
fund which no longerexists,and which the defendantdenies
that it is boundto make.

We are of opinion that the whole gross receiptsfrom the
businessmentioned in the contract, which accruedto the
defendantduring the time that the steamboatscontinuedto
run, are,pledgedto the complainant;but that no payment
can be demandedof the defendantbeyond the amount of
thesereceipts,and that the bill must be amendedbeforean
Itcccountof thesereceiptscan be ordexed.

Demurrersustained.

In re WELLS, Bankrupt.

(Dist?'ict Court, W. D. Pennsylvania. October15, 1880.)

1. W., 8. glass manufacturer,filed a petition in bankruptcy,but before
adjudicationmadea compositiop.agreeingto pay 50percentumof hiB
debts in instalments,evidencedby his promissorynotes, the fil'st
payablein six months. He resumedhis business,andemployedP.as
an operative. Failing to pay the first instalmentof his composition
it wasset aside,and he wasadjudged8. bankrupt. While the comá
positionwas in force hesold glass,which was in stockwhen he filed
his petition, andmanufacturedotherglass,part of whichwasonhand
whenthe compositionwassetaside,andwastakenpossessionof and
convertedinto moneyby the assignee. Held, that out of theassetsin
the assignee'shandsP. was entitled to be paid his wages,$19.95,
earnedwhile the compositionwasin force.

In Bankruptcy. SUT claim of ThomasPomeroy.


