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�p�a�~�t�y of the third part is several; the clauseat the end of
�f�1�r�t�~�c�l�e 7 meansthat eachcompanyshall makeup.its part of
the deficiencyto ,the extentoqtsshareof the grossreceipts;
and thereforeit is a matter�~�f convenience,andnot of neces.
sity, that all thesepartiesshouldbe joined.

On <iemurrerit doesnot appearthat theCOrporations,whose
hOmesare out of this state,could havebeenfound withi:q.it.

The suit is not premature,becauseth.econtracthas been
abandonedthroughnecessity,and the plaintiff is noi, bound
to wait for the defendantto resumepayments,.to a sinking
fund which no longerexists,and which the defendantdenies
that it is boundto make.

We are of opinion that the whole gross receiptsfrom the
businessmentioned in the contract, which accruedto the
defendantduring the time that the steamboatscontinuedto
run, are,pledgedto the complainant;but that no payment
can be demandedof the defendantbeyond the amount of
thesereceipts,and that the bill must be amendedbeforean
Itcccountof thesereceiptscan be ordexed.

Demurrersustained.

In re WELLS, Bankrupt.

(Dist?'ict Court, W. D. Pennsylvania. October15, 1880.)

1. W., 8. glass manufacturer,filed a petition in bankruptcy,but before
adjudicationmadea compositiop.agreeingto pay 50percentumof hiB
debts in instalments,evidencedby his promissorynotes, the fil'st
payablein six months. He resumedhis business,andemployedP.as
an operative. Failing to pay the first instalmentof his composition
it wasset aside,and he wasadjudged8. bankrupt. While the comá
positionwas in force hesold glass,which was in stockwhen he filed
his petition, andmanufacturedotherglass,part of whichwasonhand
whenthe compositionwassetaside,andwastakenpossessionof and
convertedinto moneyby the assignee. Held, that out of theassetsin
the assignee'shandsP. was entitled to be paid his wages,$19.95,
earnedwhile the compositionwasin force.

In Bankruptcy. SUT claim of ThomasPomeroy.
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John M. Kennedy,for assignee."
Thoma8O. Lazear,for Pomeroy.
ACHESON,D. J. ThomasPomeroYclaimsto be paid in full,

out of the eshteof the bankrupt, �$�~�9�.�9�5�" being a bahtnce
due him for wagesof labor: Thereare a number of claims
in" all respectssimilar; �a�n�d�~�, as the determinationof onewill
practicallydisposeof all,the'case�d�e�s�~�r�v�e�s�"�c�a�r�e�f�u�l �c�o�n�s�i�d�e�r�a�~
tion. The facts are as follows:á .

�G�e�o�r�g�e�W�~ Wells filed a petition for his adjudication BS a
bankrupton February22, 1878; but,beforeanythingfurther
was donein the case,submittedto his creditorsa proposition
for a composition,viz.: to pay them 50 per cent. of their
claims in instalments,to be evidencedby his promissory
notes,the first payable in six monthsafter the recordingof
the resolutionlJ,cceptingthe proposition. The creditors,at a
meeting held April 8, 1878, acceptedthe proposition, and
t,he compositionwasconfirmedby the �C�(�;�l�U�r�~ onAugust3,1878.
Wells wasa glass-manufacturer,his assetsconsistingprinci-
pally of his glass-worksand stock in trade. After his com-
positionwas confirmed,he resumedhis businessas a glass
manufacturer,andemployedThomasPomeroyas an opera-
tive. Wells madedefault in paying the first �i�n�s�~�a�l�m�e�n�t of
his composition,and thereupon,on the petition of himself
and the largerpart of his creditors,,the court set aside the
composition, and the proceedingsin bankruptcy were re-
sumedby an order in the terms following, to-wit: "Compo-
sition Bet aside and bankruptcyresumed,saving all rights
attachedmeantime."

During the time the compositionwas in force Wells sold
glasswhich he had in stock when his original petition wa,s
filed, and manufacturedother glass,some of which was on
hand when the compositionwas set aside; but at that time
thestockon handwaslessin quantitythanwhenthe original
petition was filed. The wagesof ThomasPomeroy,in ques-
tion, were earnedat the glass-workswhile the composition
was in force. Wells wasadjudgeda bankrupton Augnst 22,
1879. His assigneetook possessionof, and convertedinto
money,the bankrupt'sstock of glass,etc., on handwhen the
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compositionwas set aside. Out of the proceedsof .the stock
ThomasPomeroyclaimsto be paid his wages. To theregis_
ter'sreport againstthe allowanceof the claim, Pomeroyhas
filed exceptions. The registermakesa very strong,andper-
hapsunanswerable,argumentto showthat as the claim did
not exist at the time the petition in bankruptcywasfiled, it
is not provableasan ordinarydebt againstthe estateof the
bankrupt. But if this beso, thereis only thestrongerreason
for giving the claim a" preference;otherwisea most meritori.
ousclaimantwill receivenothingout of the bankrupt'sestate.
The registerconcedesthe hardshipof rejecting the claim in
toto, but he was unable to seeany way for the relief of the
claimant,especiallyin view of the decisionin In re Bright-
man, 18 B. R. 566. But that case,I think, is readily dis-
tinguishablefrom the presentone. There the claim wasfor
the priceof goodssold to thebankruptswhile theyweredoing
businessduring the continuanceof a compositionwhich was
afterwardssetaside. . Thesenew goodshadbeendisposedof
by the bankrupts,and therewas nothing to showfor them.
The vendors,nevertheless,claimedto be paid out of the bank-
f'Upts' original assets, in full and in preferenceto the old
creditors. The point actuallydecided was that they were not
entitled to such preference. JudgeLowell, in remarkingupon
the absenceof the elementsto constitutean estoppelagainst
the old creditors,said: "None of the assets were acquired in the
new trade."

But herethe laborof the claimanthasgoneinto theassets
of the bankrupt,and this with the implied consent of the
general creditors. Shall they, then, keep the fruits of his
labor without renderingany equivalenttherefor? The credo
itors voluntarily left the assetsin Wells' hands,and it must
be presumedthat they intendedthat he shouldoperatehis
glass-works. Perhapsit would be going too far to saythat
they held him out as cap3.bleof contractingdebtsgenerally;
but, to the extentof the wagesof labor necessaryto carryon
his business,I think the creditorsmnst be held to havegiven
him a licenseto contract(1ebtsandchargetheassetswith the
paymentof suchwages.
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Thesewagesaresomewhatanalogousto claimsfor expend-
ituresincurredin preservingor taking careof the bankrupt's
propertybeforeit comesinto the handsof the assignee;and
such expenditureswill be allowed by the bankrupt court in
the exerciseof its equitable�j�u�r�i�s�d�i�c�t�i�o�n�~ In re Grant, 9 Story,
319; In re Fortune, 9 B. R. 662.

The savingclauseto the order(whichwasmadeby thelate
JudgeKetcham)setting aside the composition,.has,I think,
somesignificance: "Composition set asideand bankruptcy
resumed,saving all rightsattachedmeantime." Now, I amnot'
awarethat it hasbeenclaimedthat any"rights attached"to
the bankrupt'sassetswhile thecompositionwasin forceother
than these labor claims; and, it seems to me, it is not
astrainedconstructionof this clauseto hold that the deserv-
ing claimsof ThomasPomeroyand his fellow workmen are
within its scopeandintent.

The wagesof labor are regardedby the law with especial
favor. Hence,in the distribution of the estateof a bank-
rupt a partial'preferenceis given to such debts by section
5101of the United StatesRevisedStatutes. The laborclaim
in questionherein amountfalls within the limit of the statu-
tory preference;and, if not otherwisecoveredby the letter
of the law, is within its spirit. But it is said that when the
compositionwasset aside thereremainedof the assetsless'
in quantity thanwhen the original petition wasfiled. This
claimant, however, is not responsible for that �r�e�s�~�l�t�. If
Wells disposedof assetsand failed to make due applica-
tion of the proceeds,surely the claimant is not toáblame.
That was a risk the creditorsvoluntarily assumedwhenthey
left Wells in possessionof the property.

And now, to-wit, October15, 1880, the exceptionsto the
register'sreportare sustained,and it is orderedthat the as-
signeepay in full the claim of ThomasPomeroyfor his afore-
saidwages.
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LEECH, Assignee,etc., v. KAY.

(Oircuit Uourtt D. Kentucky. --.lSSO.)

1. �C�o�S�T�S�~�C�L�E�R�K�'�S CmofIssIONS.-The commission of 1 per centum
allowed to the clerk for reeeiving,keeping,andpayingout moneys,
in pursuanceof any statuteor order of court, by Hev. St. ¤ 828, can-
not be claimed unless the money passesthrough his hands either
actuallyor constructively.

2. BANKRUPTCY- COSTS-CLERK'S COMMISSIONS-OASEIN .JUDGMENT.-

Where an assigneein bankruptcy sold real estatecoming into his
hands,andsubsequentlyfiled a bill in equity in the circuit court to
settleconflicting claims to the property,thereis no statuterequiring
him to pay the'proceedsof saleinto the registryof the court; and as
therewas no order of court requiringhim in this caseto do so, the
clerk cannotchargecommissionsonthe fund.

In Equity. Matter of the clerk'scosts.
l. R. Puryear, for himself.
1. W. Bloomfieldand Ifenl'Y Burnett, for plaintiff.
HAMMOND, D. J.t (silting by designation.) rrhis wasa bill in

equity to settlea controversybetweenthe creditorsof differ-
ent firms, to which the bankruptsbelonged,as to the distri-
tion of theassets. It is in the natureof a bill of interpleader
by theassignee,though,perhaps,not technicallysuch,to settle

, questionsof title to certainpropertyin his possession,claimed
as assetsby him, which claim was disputedby creditorsde-
mandingthe propertyasassetsof a firm not hankrupt. By
the decreeit was adjudgedthat the propertybelongedto the
bankrupt firm, and should be distributedequallyamongall
the creditorsof that firm. Theassigneehad,as the proceeds
of the sale made by him, the sum of $9,000,and the cl81'k
insiststhat it was constructivelyin the registry of the yourt;
that he is entitled to the commissionof 1 percentumallowed
him by section 828 of the Revised Statutes,and he has so
taxedit in his fee bill.

The assigneeexceptsto this on the groundthat the money
belongedto him as assignee,andwas neverin the registryas
a fact, nor could it properlybelongthere. Undoubtedly,in a.
proceedinglike this, whetheroneof thepartiesbean assignee


