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the practice was at that time than any American judge at
this distance from the time fixed for our guidance by the
equity rules. Equity Rule 90.

The same lord chancellor, whose ruling in Curtis v. Lioyd
is 80 much relied on, said, in Cooper v. Lewis, 2 Phil. 177,
181; 8. C. 22 Eng. Ch. 181, that “the plaintiff is allowed to
dismiss his bill on the assumption that it leaves the defend-
ant in the same position in which he would have stood if the
suit had not been instituted; but that is not so where there
has been a proceeding in the cause which has given the de-
fendant a right against the plaintiff.” In that case it wasan
order on a demurrer, from which the defendant could appeal.
Here it is the plea of an estoppel, on which the defendants
may have a decree against the plaintiffs personally, in the
sense that they need to act upon them by injunction at the
hearing; and if now they are allowed to leave the court they
may not only rid themselves of the defence by transfer of the
bonds, but drive the defendants to other states for redress.
By general order No. 117 of 1845, 29 Eng. Ch. R. Prefix 66,
the practice was regulated definitely by a rule which is con-
sonant with every sense of justice, and the plaintiff s not
allowed to dismiss, or make default, after the cause is set
down for hearing, without its being equivalent to a dismissal
on the merits, This rule is not binding on us, but it has been
adopted in many states, either by rule or statute. Dadger
v. Badger,supra; Howard v. Bugbee, 25 Ala. 548; Kean v. La-
throp, 58 Ga. 855.

The existence of this rule, 8o soon after Booth v. Leycesier
and Curtis v. Lloyd, accounts for the fact that there are no
later cases on the subject cited by the text writers. I have
consulted all the works of practice, old and new, and all the
cases I could find accessible to me, and the general resull is
that while they say with one accord that it is a matter of
course to allow the plaintiff to dismiss at any time before the
hearing upon payment of the costs, none of them deny ile
qualification to the rule; and the cases generally cited ante-
rior to those already mentioned, namely, Anonymous, 1 Ves.
Jr. 140; Dizon v. Parks,I1d. 401, 402; Countess of Plymoutlh v.
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Bladen, 2 Vern. 31, 82 ; and Gilbert v. Hawles, 1 Ch: Ca. 40, do
not any-of them falli within the exceptions mentioned by Lord
Langdale. In1 Harrigen, Ch. Pr. (Farrand’s Ed. A.D. 1807,)
409, therule is stated thus: “Before appearance, the. plain-
tiff may obtain leave to dismiss his own bill, so after appear-
ance and before answer, or after answer and before the par-
tics have examined witnesses, the plaintiff may generally of
course, on motion, have leave to dismiss his own bill, with
costs.” :

The case of Bossard v. Lester, 2 McCord Ch. 419, cited by
plaintiffs, was overruled in Bethia v. McKay, Cheves’ Eq. 93 ;
and, in Bank v. Rose, 1 Rich. Eq. 292, one of the ablest of our
equity courts, by the mouth of a most eminent chancellor,
after an elaborate examination of the subject, takes the same
view Lord Langdale did, and reaches the same conclusion I
have here expressed. It is said in Butler v, Bulkcley, _
Swanst. 396, (378) that “there is no rule of prac'uce in this
court which doesnot yield to special eircumstances.” Numer-
ous other cases have been cited from the state reports, but I
deem it unnecessary to further notice them. None of them
deny the quahﬁbatlon, or limit it to rights a,cqulred urider a
decree.

Other objections are taken, such as “that the defendants
having answered under oath are entitled to the benefit of:the
answer as evidence; that by a dismissal the plaintiffs dan
- defeat this right and in a new bill waive the oath, under the
_amendment of the forty-first rule promulgated December,
1871; that there are rights to be adjudicated as between the
defendants themselves; and that these plaintiffs shall not be
allowed, by what the defendants’ counsel call “arbitrary and
" whimsical conduct,” to deny them a voice in the determina-
tion of this important litigation by dismissing the bills against
these defendants while prosecuting all the others in the series
against the other railroads.

I am inclined to think that none of these objections are
tenable to qualify the right to dismiss in the present state of
the practice, but it is not necessary to decide these points in
the view I take of the first objection considered. The injury
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to the defendant must be of a character that deprives him of
some substantive rights concerning his defences not available
in a second suit, or that may be endangered by the dismissal,
and not the mere ordinary inconveniences of double litigation,
which, in the eye of the law, would be compensated by costs.
Nor is it necessary o consider the suggestion that the stipula-
tion of counsel, and the order upon it, amounts to an agree-
ment to try or continue and not dismiss. I am satisfied that
the right to dismiss is not absolute, and that this case is
within the qualification mentioned.
Motion denied.

Note.—Consult, on the right of the plaintiff to dismiss, Ordinances
of Lord Bacon, Nos. 13, 14, 16, 17; Barton’s Suit in Equity, (Appendix;)
Madd. Ch. Pr. 297; 1 Newl, Ch. 177; 1 Smith’s Ch. Pr. (2d Ed.) 312, (Ed.
1842;) Beame’s Eq. Costs, 85, 229, (20 Law Lib.;) 1 Danl. Ch. Pr. (5th Kd.)
790, and compare previous editions ; 1 Hoff. Ch. Pr. 327, and notes; Hand-
Jord v. Storie, 2 5im. & Stu, 196 ; 8. C. 1 Eng. Ch. 196; Brandlyn v, Ord,
1 Atk. 571; Ruberry v. Morris, 16 Sim. 313; 8. C, 39 Eng. Ch. 313 ; Whits
v. Westimeath, 2 Moll. 128; 8. C. 1 Beat. 17; 8. C. 12 Cond. Eng. Ch. 478;
Gen. Ord. No. 117, 29 Eng. Ch. (Prefix 66;) 2 De G. Macn & Gord. 852,
note; Re Orrell Co. L. R. 12 Ch. Div. 681; Bierdemann v. Seymour, 1
Beav, 594; 8. C. 17 Eng. Ch. 594, note; 29 Eng. Ch. 350; Craft v. John-
son, Tenn, Bup. Ct. Knoxville, 1875; BEilis v. Smith, Id.; 1 King’s Dig. (2d
Ed.) 945, 2; Foote v. Gibbs, 1 Gray, 412; Bigelow v. Winsor 1d. 299, 301;
Borrowscale v. Tuttle, 5 Allen 377 ; Snell v. Dwight, 121 Mass 348 ; Pervrine v.
Swaim, 2J. C. 4756; Burras v. Looker, 4 Paige, 227; Cummins v. Bennet,
8 Paige, 79; Simpson v. Brewster;9 Paige, 245; Sea Ins. Co. v. Day, Id.
247; Sawxton v. Stowell, 11 Paige, §26; Railroad Co, v, Ward, 18 Barb, 595;
Wilder v. Boynton, 63 Barb. 547, §50; Ogsbury v. La Farge, 2 N. Y. 113;
Smith v. Adams, 24 Wend. 585; Conner v. Drake, 1 Ohio St. 166 ; French
v. French, 8 Ohio, 214; Louderbach v. Collins, 4 Ohio 8t. 251; Smith v. Smith,
2 Blackf. (2d Ed.) 232; Spriggs v. Wilson, 2 Dev. Eq. 385; BSaylesv. Tibbetis,
5 R. L 79,91; Porter v. Vaughn, 26 Vt. 624, 626; Grudbbs v. Clayton, 2
Hayw. §75; Palmer v. Rankins, 30 Ark. 771; Cook v. Walker, 24 Ga. 331;
Camden, etc., v. Stewart, 4 Green, Ch. 69; U. 8. v. Keen, 1 McLean, 429, at
p. 447; Welch v. Mundeville, 1 Wheat. 233 ; Goodyear v. Bis'op, 4 Blatchf.
438. :

t
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Hopepon v. BurreleH and others.
(Cirewit Coprt, D. Maine. Beptember, 1880.}

1. TaxATION—UNINHABITED TOWNSHIP-—SEVERAL OWNERS— VALUATION
~—APPORTIONMENT—CONSTITUTION OF MAINE.—Quare. Whether an
uninhabited township of land, situated in the state of Maine, and
owned in severalty by different proprietors, was rightfully included
in a tax act which made no provision for a valuation of the land of
the different owners, and no apportionment of the tax, as required
by the constitution of the state.

Clarks v. Stréckland, 2 Curt. 493,

2. BAME—DESCRIPTION OF WILD LANDS—Usi6r.—A tax act of the state
of Maine located certain wild lands in a specified county, and further
described them as * No. 8, R. 3. do. do. do.,” the words * do.” being
placed directly under the entry ¢ W. of E. line of state.” Held, that
such description had acquired a well-known signification from a
usage of more than 50 years, and was therefore sufficient. *

8. BAME — PuBric AND Private PROPERTY — FOXFEITURE. — Quare.
Whether the lands of individual owners are forfeited for the non-
payment of a tax, where such lands have been included with those of
the state in a valuation and assessment for the purposes of taxation,
but have been alone sold for the payment of the entire tax.

4, BAME—EQUITABLE INTEREST—LEGISLATIVE RESOLVE.—Under a resolve
of the legislature of the state of Maine certain officers and soldiers of
the revolutionary war were each entitled to receive a certain amount
of land, to be assigned by draft, and were given certificates for the
same. Held, that the legislative resolve vested in the holders of such
certificates an intercst in their respective lots, which, at the pleasure
of the legislature, could be subjected to taxation.

5. BAME—UNCONRDITIONAL DEED FROM STATE,—Held, further, that subse-
quent unconditional deeds from the state to the holders of such cer-
tificates, did not release said lots from taxes thus imposed.

8. SAME—FORFEITURE—SUBSEQUENT EXTENsION OF TIME 0F PAYMENT.—
‘Where lands have heen forfeited to the state for the non-payment of
a tax, and a subsequent act of the legislature has extended the time
for the payment of such tax, the title to such lands under a tax sale
must be established under the latter act.
Clarke v. Strickland, 2 Curt. 493.

7. SAME~—SALE—NOTICE.—A tax gale is void unless the notice of sale is
duly published in acgordance with the requirements of the statute.
8. BaME—SaME.—A tax sale is void unless all the taxes under which the

sale is made are valid.
Llwell v. Shaw, 1 G, 329,




