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cannotfollow anydirectionor orderwhich thechild maygive,
or anyinstructionasto therentswhatever,but thatheisbound
to pay the rentsto the child in person. The languageof the
will is, hemust"paytherentsto thechild in person,quarterly,
or as the samemay be collected." Now, if that is the object
of the will, andif that is the duty of the trustee,asit seems
to me it clearly is, then I do not seehow any action of the
child in relation to thedispositionof the rentscandefeatthe
purposeof the testator,or can removefrom the trusteethe
obligationwhich is devolveduponhim by the will, to pay the
rents to the child in person. And so, by the terms of this
will, it was the intentionof the trusteeto declarethat, as to
one-halfof the provisionhe madefor eachchild, that wasto
bea personalprovision,andtherentsandprofits of theestate
were to be paid to the child alone. And so, without going
into the questionas to the effect of the deedwhich the child
has made,andwhich is attackedon the ground that it was
fraudulent,or into the effect of anydirectionsor instructions
that he may have given in relationto the estate,I hold that
it clearly is the duty of the trusteeto pay theserentsto the
child in person,and that no interestin the estatepassedto
tllo assignee. Hence,the bill mustbe dismissed.

andanotherv. BLACK RIVER COMPANY and
others.

(Circuit Court, Tv. D. Wisconsin. --,1880.)

1. - ISSUE- EQUITAnLE SUIT-
LEGAL CLAIM-REFERENCE-'rRIAL.

In Equity. Suit to set aside and cancel a mortgage.
Motion to removecause.
M. P. Wing, G. C. Prentiss andG. W. Cate, for plaintiffs.
Cameron, Losey d: Bunn, for defendants.
BUNN, D. J. This actionwas begunin the circuit court of

La CroBsecounty, Wisconsin,April 8, 1880. plaintiffs
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arecitizensof Wisconsin. TheBlackRiverLumberCompany
is a corporationcreatedunder thelaws of Wisconsin. The
defendantsarecitizensof Iowa. Theaction is in equity,and
broughtby the plaintiffs, who are corporatorsand stockhold-
ers in the Black River LumberCompany,againstsaidcom-
panyandagainstthe otherdefendants,who, excepttheBank
of .Fort Madison,are also stockholdersin saidcompany,for
the purposeof settingaside and cancellinga certainchattel
mortgagegivenandexecutedby the lumbercompanyon March
29, 1880,and recordedin the properoffice on April 1, 1880,
to the defendantthe Bank of Fort Madison,upon a large
quantityof logs, beingall the logs cut by saidcompanydur-
ing the winter of 1879and1880, to securethe sumof $65,-
000 of cashadvanced,claimed to be made by said bank to
the companyto carryon,its business,andalso to enjoin the
defendantsfrom taking possessionof the logs, and for the
appointmentof a receiverto takechargeof all the logs,lum-
ber, and propertyof the company,of whatevernature,and
manageand control and'sell and disposeof the samefor
the interestof all concerned. An injunction as prayedfor
wasissue4at the commencementof thesuit. On April 17th
following the parties,by their attorneys,enteredinto a stip-
ulation by which it was agreedthat William R. Sill should
be appointedby the court as receiver in the case,with all
the usual powersof receiver, and in addition the power to
manageandcontrol the property,andsell anddisposeof the
samein the usualcourseof trade,for cashor on credit, and
apply the proceedsto the paymentof thecompany'sdebtsin
such order of preferenceas in the opinion of the receiver
should be just, and as the court might direct; also, that as
soonas suchreceivershouldbe appointedandhis bondsap-
proved that the mortgageto the defendantbank should be
cancelled,but that all sumsof moneyadvancedby the bank,
whetherbeforeor after the executionof the mortgageusedin
caringfor andpreservingthe property,or in paymentof the
.debtsof the company,should be a chargeagainstthe com-
pany. The receiver was appointedon the same day, and
took ohargeof the concernsof the company. It was after-



wards stipulated by the patties and ordered by theconrt that
the receiver be authorized and directed to investigate the
amount, validity, and bonafides of any and all claims against
the company. On July 14th the Bank of Fort Madison. by
its attorney, filed a petition setting forth the indebtedness to
it and to others of the company, and the giving of the chattel
mortgage as a necessity to raise money to carryon the busi-
ness and pay the debts; that the company was out of funds
and wholly unable to meet its obligations, or to pay the claims
which were liens on the logs; that the laborers who put
in the logs and the persons who furnished supplies were
pressing their claims; that the company was insolvent and
had stopped payments; that the property of the company
consisted of pine logs in Black river which were running
down that river in the spring; that the company could not
raise money to employmen necessary to care for the logs, and
that the property was in danger of being scattered and de-
stroyed; that after the mortgage'was given the said defendant
took possession of the logs and run them down the river,hir-
ing and paying mali, and furnishlng supplies for the purpose,
thus preserving the property'for the receiver of the company
and the creditors, arid in so doing advancing $24,584.16,
which the bank asks shall be adjudgtida just claim against
the company and paid as a preferred :claim.
On July 16th, by order oftha court, the matters charged in

the petition were referred to Thomas A... Dyson to take testi-
mony and report the same to the court. Afterwards, on
August 6th, the order of reference was modified so as tore-
strict it to the taking of such evidence as might be offered,
leaving it to the parties to take the depositions of witnesses
to be used upon the hearing in the usual way. On Septem-
ber 6th the defendant the Bank of Fort Madison filed an
answer to the complaint, among other things setting up the
claim covered by its previous petition, and demanding th'at it
be adjudged to be a preferred claim, and also a petition pray-
ing a removal of the case to this court. --,
The defendant's counsel now move to have the eause dock-

eted in this court, which motion is resisted by the plaintiffs
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upon severalgrounds: Firat, that the stipulation by which
a receiverwas appointedand the chattelmortgagecancelled
put an endto the controversy;8econd, that the claim of the
defendantbank, setup in its petition and answer,is a legal
counterclaim, andnot triable in an equity case; third, that
therehasbeenno issue joined on the defendant'sansweror
petition, and thereforethere is no controversy;jowrth, that
the defendant,by stipUlatingto havethe petition referredto
taketestimony,andby appearingbeforetherefereeandtaking
testimony,haswaivedits right of removal.

I think neitherof theseobjectionsgood.
1. The stipulation did not put an end to the controversy.

It but changesits form andscopein a degree. The suit and
much of the controversystill remains. The mortgageitself
is not in issue,but the settlementof the affairsof thelumber
company,under a receivership,as well as the just grounds,
validity, amount, and preferenceof the claim of the bank
overthe creditors,arestill unsettled,andon controversiesstill
pending,if not fully at issue.

2. That thesecontroversiesarenot asfully at issueasthey
might beby thefiling of a reply, is noobjectionto a removal.
If no reply shouldeverbe filed it would still beincumbenton
the defendantto establish,by proof, the just amount and
grounds of its claim, and to satisfy the conscienceof the
court in regard to its allegedright of preference. It is not
like a mere default whenthereis no judicial function to be
performed.

3. Theobjectionthattheclaimof defendantis a legalclaim
andcannotbe tried in this suit is untenable. Consideredas
a legal claim, it is still a propermatter of controversyin a
suit where one of the expressobjects is to close up the
presentaffairsof thecompany,sofar as the saleof the prop-
erty andpaymentof the debtsare concerned.

The court might, in sucha case,orderthe issueto be tried
bya jury, upon the law sideof the court, but the fact of its
beinga legal, as distinguishedfrom an equitable,claim, has
no bearingupon the quel;ltion of the right of removal. But
I think in a suit in chancery,like this, the claim which the
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bank makesis an equitableolaim, and properlyset up and
madein themannerit is. Whetherit is well foundedor not
is one of the oontroversiesin the case,andwhioh properly
exists betweenthe Bank of Fort Madison and the Blaok
River LumberCompany,andwhiohoanbewholly settledand
determined,as betweenthem, within the meaning of the
secondsubdivisionof section 2 of the removalact of 1875;á
as it is well settled that the position of the partieson the
record, as to being plaintiff or defendant,is not material,
providedthereis suoha

The lumbercompanyaswell asthe bankare namedin the
complaint as defendants. But this controversyis substan-
tially betweenthe bankasplaintiff, andthe lumbercompany
asdefendant,andmaybedeterminedwholly asbetweenthem
without the presenceof the other parties,though,as stock-
holders,theywould havean indirect interest. That interest
is legally andfully representedby the corporation.

4. The referenceof the petition to take testimonywas not
a trial of the casein any sense,so as to precludea removal.
Otherevidencewasto be takenupondeposition,andthefinal
hearingwasto be beforethe court. The petitionfor removal
wasmadein propertime, andmakesa clearcaseon its face
for a removal,andthere is nothing in the recordto contra-
dict the facts thereset forth, and if theplaintiff wishesto put
them in issuehe oanonly do it by plea in abatementto the
jurisdiction,in this court. .

The oasewill be docketedin this court.

CANDEE & Co. v. THE CITIZENS' INSURANCE Co.

(Circuit Oourt, D. Connecticut. --,1880.)

1. INSURANCE-POLICy-ORALPROMISE-(''uSTOlll-EvWENCE.

Motion for a new trial.
SHIPMAN, D. J.This is a motion for a new trial of an

actionat law upon aninsurancepolioy.. The casewas tried


