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his samples of springs and received specimens of the Dunbar
spring, and had two interviews with the defendant’s superin-
tendent and the foreman of the movement department at
Ansonia, and one interview with the superintendent and the
New York agent at New York. At Ansonia, Mr. Cary said
that he (meaning the plaintiff) would guaranty his springs
to be equal to the Dunbar spring, and that they would run
more evenly than those which the defendant was using. It
was understood that plaintiff’s springs would be but seven
and a half feet in length, while the Dunbar spring was nine
feet long. The representation and the guaranty of Cary
were that his seven-and-a-half-foot spring would be equal in
efficiency to the nine-foot spring of Dunbar. The eight-day
spring of Dunbar ran with uniformity at least eight days.
This guaranty was given as an inducement to the defendant
to become the plaintiff’s customer. The additional induce-
ments were a lower price than that of the Dunbar spring and
an exchange trade.

While these negotiations were going on, and before any
orders had been given to the defendant, Mr. Cary sent defend-
ant, on September 24, 1874, one of the plaintiff’s clock springs,
and wrote the defendant, among other things, as follows: “One
thing we can guaranty, that they [the springs] will run more
uniform than anything you have ever used, and will, also,
guaranty them equal fo any French spring made.”

Samples were sent by the plaintiff and tested to a certain
extent. These negotiations finally culminated in an experi-
mental order for 500 springs, about November 1, 1874,
which were sent November 12, 1874, and the defendant
replied that he would have them thoroughly tested and give
a decision. The test was apparently satisfactory, for orders
followed and continued to be given until February 23, 1876,
at which date goods to the amount of about $14,450 had
been furnished and had been paid for, with the exception of
the bill of $1,552, now in suit. During the first part of the
time, modifications in thickness and in minor particulars
were suggested or directed by the defendant, which sugges-
ticns were complied with.
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The representations which were made by the plaintiff were
not mere expressions of opinon, but amounted to a warranty
of quality; and this warranty was not intended to be tempo-
rary, and to terminate with the selection of particular sizes
and dimensions, but it was intended to be a guaranty, for a
reasonable time after the defendant had given its custom,
that the plaintifi’s springs should be equal in guality and
efficiency to the Dunbar springs of nine feet in length, which
were used for the same respective purposes. The defendant
did not test its movements except by starting them in run-
ning order. They were speedily put into cases, or they were
boxed and sent to the New York office. There the movements
were fitted and were set running. The eight-day movements
ran eight days and no imperfection was apparent. They
were sold to wholesale dealers, and by them to retailers.

After awhile complaints began to come back to the defend-
ant in regard to these clocks, and it was discovered that the
springs Jost their elasticity after being wound a number of
times, and, being seven and a half or eight feet long, they ran'
down before the expiration of the eight days. There was a
want of permanent power in the spring, but to what the lack
was due the plaintiff’s witnesses did not know. This defect .
existed only in the eight-day springs, and it existed both in the
time and strike springs. Clocks were returned, orders were
countermanded, and defendant subjected to annoyance, loss
of reputation, and to direct pecuniary damage. The testi-
mony as to the general annoyance to which it was subjected
by reason of this imperfection was abundant. The evidence
a8 fo items of direct pecuniary damage was not abundant.
The plaintifi’s bill and interest thereon, o September 25,
1879, was $1,984.55. The immediate and direet pecuniary
damage to the defendant, resulting from the plaintiff’s breach
of warranty upon said eight-day clock springs, was, with inter-
est from the dates of the respective items of damage, at least
the sum of $1,984.55, and I do not find affirmatively that it
exceeded said sum.

I therefore find the issue for the defendant, and that
judgment should be for the defendant to recover its costs..
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OxpeERDONE ». Fanning and another,’

(Céreust Court, E. D. New York. , 1880.)

1. INFRINGEMENT—PRELIMINARY INJONCTION.—A motion for a preliminary
injunction will be granted to restrain the manufacture and sale of
lemon squeezers with a conical orflat bed, upon the ground that they
infringe a patent for similar lemon squeezers with a convex bed, where
such patent was issued originally to the defendant and sold by hns
wife, together with the tools and stock, to the plaintiff.

2. BAME—NOVELTY—VENDOR AND VENDEE-—In such case, on such mo-
tion, the defendant will not be heard to dispute the novelty or utility
of the invention described in the patent.

Foster, Wentworth & Foster, for plaintiff.

E. H. Brown and E. M. Wight, for defendants.

Benepior, D. J. This case comes before the court upon a
motion for a preliminary injunction to restrain the defendant
from making and selling certain forms of lemon squeezers,
upon the ground that they infringe upon a patent for an
improvement in lemon squeezers issued to Josephine P. Fan-
ning and Isaac Williams, as assignees of the defendant John
‘Fanning, dated July 15, 1879, and numbered 217,519.

The plaintifi’s patent was originally issued upon the appli-
cation of the defendant and his oath that he believed himself
to be the original and first inventor of the improvement
described in the patent issued in accordance with such appli-
cation. Subsequently Josephine P. Fanning assigned her
one-half interest in the patent to the plaintiff. - Thereafter
Isaac Williams assigned to the plaintiff the undivided third
part of his interest in the patent. Williams, having refused
to join as complainant in the bill, has been made a defend-
ant ; but John Fanning alone is charged with having infringed
the patent.

There is no controversy in regard to the description of the
machines which the defendant John Fanning is making. They
are in two forms, each form precisely similar to the machine

, described in the plaintiff’s patent, with the single exception
that the perforated bed, on which the lemon is placed when
subjected to the action of the presser, is in one case slightly



