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Dakotaterritory could prevent its abatemeIi\asa,' 'Jiuisance
unless sanctioned,perhaps,by the congressof the United
States. It is doubtful whetherthe bridgeis to.be
built by the legislatureof the territory of Dakota,but this
point it only be proper,in my opinion, to considerwhen
an objectionto its constructionis madeby theUnitedStates.
The stateof Minnesota,if it objects,canbe heardin its own
courts. An examinationof the affidavits filed by thedefend.
antsshowsthat the bridgewill not be an obstructionnecesá
sarily amountingto a nuisance,and following the principle
adoptedby the United Statessupremecourt in the Wheeling
Bridge Oase,as!understandit, I shall not interferewith the
erection of the bridge proposedby the defendantsat this
time. They may take the responsibilityof its construction,
and if it should be settledafter it is built that it isa nui.
sance,andinjuriously affectsthe complainant's
est, it will be abated.

Motion for ;injunction denied.

AUDENREID andbthers'D. Wo6hwARD.

(Oircuit Oourt,:D. . 8cl?tembex,1880.)

1. CONOLUDEn-NOTioE.-A judPtentIs
sive upon aJI partiesdirectly interested,both as to validity
and amountof a claim, wheresuchpartieshave recetved
ot the pendencyof the suit. .

Robbins v. The Oitll 01 OkwflO. 4 WalL 657.

Ohas.P. Mattocks,for plaintiffs.
O. W. Larrabee,for defendant.
Fox, D. J. This is an action for the recovery01 the prica

of a cargoof coal, furnishedby the plaintiffs to thedefendant
in March last, at the agreedrateof $2.95perton, amounting
to $2,301,togetherwith the further sumof $62.40,advanced
by plaintiffs to the masteron accountof his freight money.
'rhe coal was loaded at Weehawkenon board the bark
Castalia,boundto Portland.



114: iEDERAL BEPORTEn.

The·.defendant does not dispute either of the items claimed
in the present suit, but the controversy between the parties is
upon the defendant's right to a set-off of the sum of
paid by him to the master of the Castalia for demurrage at
Weehawken, together with the expenses of counsel. On the
arrival of the Castalia at this port a libel was filed by her
master against her cargo of coal, claiming damages in the
nature of demurrage. The cargo was seized by the marshal,
and afterwards bonded by the defendant. Seasonable notice
of the libel was given to the plaintiffs by the defendant, and
they. were requested by him to give instructions as to the
matter, to which they replied, "they had no advice to give."
The defendant notified them that he should hold them
chargeable, and that they were bound to indeml1ify him from
such suit, but they did not appear in defence of the cause, or
in any way render any aid to the defendant. The case went
to trial in the district court, and after a full hearing thai
court decreed to the libellant the sum of $250 as damages,
on account of the improper detention of said vessel, together
with the costs, which amount was subsequently paid by this
defendant.
The judgment of the district court in that suit was not

only conclusive upon the but also upon the plain-
tiffs in thia suit, both as to the validity of the claim there
presented and the amoup,t of damages. This is fully settled
by the supreme court of the United States in Robbinsv. The
City oj Chicago,4 Wall. 657.
The only remaining question is whether the plaintiffs are

bound to indemnify the defendant against the claim of the
ship, by reason of the cargo being subjected to this liability
through their fault.
The bargain for the coal was made wholly by telegraph

and letter. Quite a number of such communications passed be-
tween the parties on the sixteenth and seventeenth of
and it is.. sufficient to say that the result was, that on the 17th a
bargain was concluded between them, by which the plaintiffs
sold and the defendant purchased the cargo, the same to be
loaded before the 20th. The same day the defendant char-
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teredthe Castalia,thenat New-York, to proceedto Weehawá
ken for the cargo. Her masterreportedat the shippingof-
fice of the PennsylvaniaCoal Company,who were to furnish
thecoal,on theplaintiffs' account,on theeighteenthof Febru-
ary about5 o'clock in the afternoon. The next morning the
vessel wasin readinessfor loading,andthe masterdemanded
his cargo. It was not furnished him until the fourth of
March.

After the bargainwas completedbetweenthesepartiesfor
the purchaseof the coal, the plaintiffs telegraphedto the
defendant,ontheseventeenthof February,asfollows: "Pitts-
ton Companycannot load before February20th; therefore,
offer off." As thiswas sentafter the bargainwascompleted,
it could have no effect, unlesssanctionedby the defendant.
Insteadof consentingthereto,on receiptof the telegramheá
at once replied: "r have assumedobligationto furnish the
coal, andhavecharteredvesselfor the same,andexpectyou
to comply with your proposition;"and this telegramhecon-
firmed by letter the sameday.

The phLintiffs replied"that theywould go to NewYork and
endeavorto havethe companyfurnish the coal," andon the
18th they advised the defendant,by felegram, "that the
Jlompanywould load theCastalia." Upon this stateof facts,
the contractbeingthat the Castaliashould be loadedby the
20th, and sha being in readinessáprior to that date, but
the cargonot having beenfurnishedto her until 80me days
after, it is clear that this delaywas causedby the plaintiffs,
or by the companyfrom 'Whomtheywereto procurethecargo.
Neitherthevessel,nor thedefendantbeingin fault,theplain-
tiffs are primarily accountablefor the damageswhich the
defendanthasthus sustainedby the delay.

They, however,rely on two groundswhy they shouldnot
thu8 be held responsible-First,they contendthat the delay
in loadingwasoccasionedby thegreatdraughtof theCastalis.;i
and,second,thatasthe tideswereat Weehawkenin the latter
partof Februarythevesselwould havegroundedin the load.
ing dock if fully loaded, and therebywould have interfered
with othervessels;that, ináfact, shewasloadedas soona:s
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the waterandstateof the tidespermitted. Two repliesmay
be made to this suggestion-First,the fact is by no means
establishedthat the Castaliawould havegroundedif shehad
beenfully loadedon thetwentiethof February. Theevidence
is thathermastersoundedin thedockandreportedthere:was
sufficient water,andhe repeatedlydemandedhis cargo. Sec-.
ondly, therecordin thedistrict courtin thesuit for demurrage
is conclusivethat the ship wasnot in fault, but that shewas
entitledto, and did recover,damagesfor thedelayoccasioned
by the neglect to furnish her with a cargoat the time stipu-
lated in thecontract. After thenoticegivento theplaintiffs, it
wastheir duty to haveappearedin that suit and then inter-
posedthis defence,if theywould avail themselvesof it. Not
having done so they must abide the consequencesof their
neglect,and arenot now at liberty in this suit to contestthe
mattersinvolved in theclaimsmadein thatlibel, oneof which
waswhethertheship hada valid claimfor demurrage. That
poiat havingbeenthereadjudicatedin her favor, the sameis
no longeropenfor controversy.

Theremainingcausesuggestedby the plaintiffs, for which
they should be exoneratedfrom liability to indemnify the
defendant,is that the Castaliahadno legal claim for demur-
rage,as shewas loadedin her turn, and by the rules of the.
coal companyvesselswere to be loadedas they reportedat
the office of the company; but this defenceto the set-off, in
the opinion of the court, is also closed to the plaintiffs, as
the decreeof the district court determinedthat therewas a
valid claim in the ship'sbehalfforthedamagescausedby the
delayto provideher with a cargo. If the ship wasboundto
wait her turn, and was loadedin her turn, then,of course,
therewasno fault on the part of the plaintiffs, and no good
groundfor claiming demurrage;but this questionis involved
directly in thedecreein thedistrictcourt,andwas thereadju-
dicated,andsuchdecreeis bindingonthepartiesto this cause.
If this view of the effect of the decreeof the district court is,
however,erroneous,and the questionis now openfor consid-
eration, the sameresult must follow, as by the contractbe-
tweenthepartiesto thepresentsuit thecargowasto beloaded
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beforethe 20th. TheCastaliareportedthe18th. If hercargo
had been in readinessfor her she Muld have been loaded
in 24 hours. The bargain betweenthesepartieswas fixed
anddefinite as to the time the vesselwas to be readyfor her
cargo,andthe cargoprovidedfor her. It wasnot, therefore,
at all dependentupon any rules of the coal companyas to
loadingvesselsin tum.

Theseplaintiffs, by expressagreement,stipulatedthat the
ship shouldbe loadedby a certainday, and they mustabide
by their contract; and the fact that the coal was to be pro-
cured'by the plaintiffs from athird party,by whoserulesves-
selswereto be loadedin turn as they reported,canhaveno
effect uponthe rightsof thepartiesherein court. Suchrules
may, perhaps,exoneratethe coal companyfrom liability to
the plaintiffs, if the plaintiffs were cognizantof them, andby
their dealingswith the companyassentedto and became
boundby them. It is not shownthat the defendant,at the
time he purchasedthis coal of the plaintiffs, had anyknowl-
edgeof theallegedcustomof thecoalcompanyin this respect.

It cannot,therefore,be consideredasin anyway modifying
the expresscontract betweentheseparties, that the vessel
shouldbe loadedby the 20th,and the plaintiffs must be held
a.ccountablefor the delay, andmustmakegoodto thedefend-
a.nt the damageshe has therebysustained.

The claim in set-off is thereforeallowed.

MASON, Receiver,etc., v. CLIFFORD.

(Ozrcuit Court, W. D. W,.,cr,nlin. November4,1880.)

1. LEASE.-Neitherthe reservationof rent nor any particular form of
wordsis essentialto the creationof a lease.

2. CoNTRACT-MASTERAND TENANT.-Contractconstrued,andheld, under
the circumstancesof the case,not to createthe relationof masterand
servantbetweenthe parties.
Fisk v. Fatrmington Manuf'g 00. 14 Pick. 491, followed.
Wzitnell v. Clifford, 46 Wis. 168, construingsamecontract,disap-

uroved. .
v.4,no.3-12


