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which the claim is filed, must be excluded. Therefore,the
claim here,filed April 5, 1875,was in time.

This constructionof the mechanics'lien law is in accord
with all the later.authoritiesupon the vexed questionof the
.computationof time. Cromelienv. Brink, 29 Po.. St. 524.
Thus it was decidedin Green'sAppeal,6 W. & S. 327, that
under the act of the twenty-sixth of March,1827,the five
yearsfrom the day of the entry'of a judgmentwithin which
it mustbe revivedby scirefacias, areexclusiveof the dayon
which the judgmentwas entered. And in Mengesv. Frick,
73 Po.. St. 137, it was held that wherea debtwas due Octo-
ber 6, 1862,suit brought October 6, 1868,was in time to
.escapethe bar of the statuteof limitations. "Time is to be
.computedexcluding the day on which the act is donefrom
which the countis made,"is the rule asexpressedin Brisben

. v. Wilson, 60 Po.. St. 452.
As respects�c�r�e�d�i�t�s�~ it seemsto me the commissionerhas

madeall properallowances,andcorrectlyreportsthebalance
{lne on this lien.

And now, October18, 1880, theexceptionsto the commis-
sioner'sreportare overruled,andsaidreport, and the distri-
bution thereinmade,confirmedabsolutely.

VOYLES, Assignee,v; PARKER.

(Circuit Court, D. Indiana. --'-,1880.),

1. BANXIlUPTCy-JUDGMENT-LIEN-AnMINISTRATOR'SBOND-ILLINOIS
STATUTEs.-Underthestatutesof Illinois anassignmentin bankruptcy
doesnot defeatthelien of a judgmentrecoveredagainstthe bankrupt
uponanadministrator'sbond,wherethesuit uponthebondwasinsti-
tuted prior to thefiling of the petition iJ;1 bankruptcy,although the
judgmentwasnot obtaineduntil after suchpetitionhadbeenfiled.

In re Joslyn,2 Biss.,explained.

---, for plaintiff.
---, for defendant.
DRUMMOND, C. J. The facts which give rise to the contro-

versyin this. casemaybevery briefly stated. ThomasJ. Rod-
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mali, bankrupt,as the administratorof an estate,had given
a. bondunderthela.wof this statefor thefaithful performance
of his dutiesas suchadministrator. On the twenty-seventh
dayof April, 1876,a suit was broughtin thestatecourtupon
the bOlld. Under the law of this statesucha bond is given
to the state,and the suit was instituted in its name. A
judgmentwasrecoveredin thesuit, which seemsto havebeen
for the benefitof the defendantin this case,Andrew J. Par-
ker. Rodman,who executedthe bond, becamea bankrupt
by a petition filed on the sixth of June,1876,andan assign-
mentwas madeunder the bankruptlaw of his property to
the assignee,which, of course,related back to the time the
petition in bankruptcy was filed. Judgmentwas notre-
coveredin the suit on the bond against the bankrupt until
after the petition in bankruptcywas filed, and the question
in the caseis whethertheassigneeis entitledto the property,
or the parties interestedin the bond of the administrator.
It is claimedon the part of the assigneethat the assignment
cut off by relation,on the 6th of June,whenthe petition was
filed, and before judgmenton the administrationbond was
rendered,the lien which the judgmentgave on the property
of the bankrupt. The law of this statedeclaresthatin suits'
instituted by the stateuponbondsgiven"to the state,that
the liens upon judgmentsshall relateback to the time of the
institution of the suit; andthe judgmentwhichwas rendered
in the statecourt declaredthat in conformity with the law
the lien should relateback to the twenty-seventhof April,
1876,when the suit was �c�o�~�m�e�n�c�e�d�. If the lien operated

.from that time upon the property,of courseit cut off any
claims which the assigneemight have,becausea petition in
bankruptcywas not filed until after a suit On the bond was
commenced. That is the controversybetweenthe parties.

I think thatI musthold, under the law, that the priority
of right is on the part of the creditors under theadminis-

, trator;s bond,andnot'on the part of the assignee. The
bankrUpt law was not intendedto destroyany liens createcl
irythestate'law. It is true that it was quite within the
bbundffof possibility that, althoughthe suit was commence\l
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,on. the 27th of April, np judgmentmight have \Jeen,ep.tered
upon the bond,or migpt,not be �e�n�~�e�r�e�d finallyJor: an inde:fi-
nite time; still, under the law of this atate,when the suit
wascommencedonsuchinstrument,'aninchoatelienhad.taken
effect,on all the propertyof the bankruptwithin the jurisdic-
tion of the court,andwheneverjudgmentwasfinally entered
it operatedby relation to the time when the suit was com-
menced. The liens of judgmentsdependvery much,in fact,
I may say exclusively,in a caseat law, upon the particular
legislationof eachstate. In someof thestateswe knowthat
a lien of a judgmentoperatesfrom the first day of the term
whenthe judgmentis rendered. In some statesit operates
from the last day of the term whenthe judgmentis rendered.
In other statesit operatesfrom the time the judgment is
rendered,irrespectiveof the first and last days of the term.
In this casethereis an expressstatuteuponthesubject,and,
as I understand,the supremecourtof this statehasheldthat
administrator'sbondsare within the termsof this law,and
that a lien uponsucha judgmentrelatesbackto thetip:le the
suit was commenced. ,Then there,wasan inchoatelien on
the 27th d,ay of A.pril, on the �p�r�o�p�e�r�~�y of the ban,krupt,which
becameconsummatedby relaiion :when the judgment was

.rendered, and,it cut off, therefol'e, any claim which the
assigneemight haveon thebankrupt'spropertywhich related
back to a time subsequentto that of the commencementof
the suit. It is insistedwith a greatdealof force,on thepart
of counsel,that it hasbeendecidedin In re Joslyn,2 Biss.
235, that the lien of a landlord,which he acquiresby virtue
of a distresswarrant,is similar to that acquiredby this judg-
ment creditor, and that the sameprinciple which operates
upon a lien of attachmentand destroysit, alsooperatesupon
the lien of the judgment. That casewas decidedunder the
peculiar legislation of illinois in relation to proceedingsby
landlordsto enforcetheir rights against tenants. It required
that whena distresswarrantshouldissueandseizetheprop-
erty, that thereshouldbe a suit, or an inquiry by the court,
as to the amountdue; andwhat wasfound due was in the
natureof a judgment,on which executioncould issueagainst



the property. This court held thatwithin the spirit of the
pa;nk:t:uptlaw that must be.consideredsubject to thEl same
rules and regulationsandprinciplesas casesof attachment
againstthe bankrupt'sproperty,andthatit should,justasin
that case,dissolveandput an endto t4e attachment'or lien
of the landlord: provided, betweenthe day of' the issue,and
the levy on thedistresswarrant,andthetime of the judgment
andexecutionissuedunderthe ordersof the court, the peti-
tion in bankruptcywasfiled. I still adhereto theview which
I took in that case,asto the effect of the peculiar legislation
of illinois in relation to the enforcementof the rightsof land-
lords againsttheir tenants;and,as was statedin that case,
,1 think it wasnot strictly within the letter of the bankrupt
law, but within its' generalscopeandspirit. In this caseit
canhardly be saidthat the sameprinciple applies. Here is
an expressprovisionof law, which declaresthat thejudgment
.on anadministrator's.bond$:hall bealien �f�~�9�P�l�"�t�h�e�;�v�e�r�y day
of the'commencementof the'suit. It wasundoubtedlycom-
petentfor the stateto enact such a law, and the bankrupt
law, asI think, preserve'a'thelien which the law of the state
thus created,and it ia the duty of the federal court toaus-
tain it.

Without going at greater length into the considerations
'which operateupon the mind of the court, I shall affirm the
judgmentof the district court.
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BROADNAX v. THE CENTRAL STOCK YARD & TRANSIT COMPANY.

(Cirouit Court, D. New Jor86Y. September 28, 1880.)

L RE-IMUED LETTER! PA1.'ENT No. 6,925, dated June 23, 1874, for im-
provement in apparatus for rendering laru and tallow and other ani-
mal matter, and for crisping and drying the refuse thereof, held, under
the circumstances of this case, not infringed by the defendant corpo-
ration.

I. SAME-INvENTION.-The gist of the invention is the apparatus, or com-
bination of parts, and not any particular instrumentality by which it
is put into operation.
Seyrrwur v. Mar81t 2 O. G. 675.
Wheeler v. The Olipper MOl.Ce'f 00. Td. 442.

•• 8AME-SAME-RE-ISSUE-CLAIM.-A re-issue is not therefore void whicb
first claims the instrumentality bywhich the combination or apparatu&
may be used.

" BAME-8AME-CoNBTRl1OTIoN.-An invention need not in fact be con·
structed, in order to preserve lI. patent, when the patentee is a citizen
of the United 8tates, and the in,vention is capable of construction and
operation froll1the model and specifications filed in the patent-olllce.
Wheeler v. l'he Clipper M01IJtII' 00¥¥IlUpra.

In Equity.
Amos Broadnax, for complainant.
Leon Abbot. for defenda.nt.
NIXON, D. J. The bill is filed in this case against the defend.

ant corporation for infringing re-issued letters patent. No.
5,925, dated June 23, 1874, for improvement in apparatus
for rendering lard and tallow and other animal matter, and
for crisping and drying the refuse thereof. The original let·
ters patent, numbered 81,473, were granted to the complain-
ant September 1, 1868. The bill of complaint alleges that
the first claim of the re-issue has been infringed. This claim
is for a stationary tank enclosed in a stationary heating cham-
ber, and fitted with a horizontal rotating stirrer, by which
the material under treatment ie thrown over and over while
it is being rendered or dried. .
The principal defences insisted upon at the hearing were

-First, that the re-issued patent was void, "(a) because the
re,issue embraced more than the original patent; (b) because


