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N'!.T. CAR-BRAKE BHOE Co. v. D., L. & N. R. Co.

COw/J'Uit Court, E. D. Michigan. --,1880.).
1. PATENT No. 40,156, issued October 6,1863, to James Bing, for an im-

provement in shoes for railway cars, held, not infringed
under the circumstances of this case.

2.. SAME-lNFSDlGEMENT-EvIDENCE.-Where a device was not intended
as an evasion of a patent, but was intended for an entirely different
purpose, and the infringement, if any,'was purely accidental, the
evidence of such infringement must be so clear as to' admit of no
other reasonable construction.

---, for complainant.
---, for defendant.
BROWN, D. J. This is abill in equity forthe allegedinfringe-

ment by the defendant of. patent No. 40,156, issued October
6,1863, to James Bing, for an improvement in car-brake shoes
for railway cars. The case was submitted upon the pleadings
and stipulation of the parties as to the facts.
The validity of the patent is, for the purposes of this suit,

admitted, but the defendant denies the infringement, and this
is the only issue in the case. It seems that in the construc-
tion of car-wheels the tires or peripheries are slightly bevelled
outward from the flanges, in order to secure a slight outward
pressure upon the rails and to relieve the flanges of some
portion of the strain put upon them in holding the wheels
upon the track; and that in stopping the cars it is desirable
that the brakes should be bevelled in an opposite direction, to
correspond and fit closely to the bevel of the wheels, although
thid is not always done.
Various patents, English and American, were introduced

by the defendant, to exhibit the state of the art prior to the
issue of complainant's patent. It appears from them that
car brakes were originally constructed in a single piece,
attached to the end of a beam running across the car. This
method of construction, however, was open to the objection,
that when that portion of the shoe (technically called the
sole) applied to the flanges was worn out, the whole shoe
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becalrteworthless. To remedythis, a separateiron sole was
providedand bolted to a piece wood known as the shoe,
andattachedto the endof the beam. Whenthesolebecame
worn it could then be unbolted,taken off, and reversed,or
discarded,and a new sole be attachedto the shoewithout
injury to the latter. One of thesedevices,taken.from the
Michigan Central Railroad, was introduced as an exhibit
underthe nameof the "Michigan CentralRailroadShoe."

Plaintiff's inventionwas a new departure. In stating the
natureof his improvementhe says: "My invention relates
to the of shoesor rubbersfor car-wheels,and
consists-Firstly,in constructingtheshoeof two parts,in the
peculiarmannerdescribedhereafter,so that the part in con-
tact with the wheel can accommodateitself to the same.
¥ ¥ ¥ Even when the usual shoesare properly fitted to
the bevelledperipheriesof the wheelsthe lateral movement
of the axles,asthe wheelstraversecurvesof thetrack,is such
that ordinary shoescannotfit accuratelyat all times. An-
otherevil attendingthe uS,eof ordinaryshoesor rubbersis
that asthe lateralmovementof axles takesplace an undue
strainis impartedto the brake-beam. Thesedifficulties are
avoidedby my invention,inasmuchasthesole,B, is permitted
to have a lateral rocking motion on the shoe, and can at
onceaccommodateitself to the bevelof the wheel,or to any
variation causedin that bevel by the lateral movementof
the axle."

His improvement. in brief, consists in having the sole
looselyfitted to the shoe,so that, when pressedagainstthe
peripheryof the wheel, the sole accommodatesitself to the _
bevel of the wheel, howevermuch or little it may be. The
claimsof the patentarestatedas follows: Firstly, the shoe,
A, andthesole,B, bothbeingconstructedandadaptedto each
other substantiallyas described,so that the solecan have a.
lateral rocking movementon the shoefor the purposespeci.
fied; secondly,the combinationof the shoe,A, sole, B, clevis,
D, andbolt, G, thewholebeingconstructedandarrangedsub-
stantiallyasspecified.

The deviceof the defendant,undoubtedly,resemblesthis in
v.4,no.3-.15
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some particulars. It contains a bolt and a clevis, by which
the sole is attached to the shoe, and is made removable sim-
ply by withdrawing the bolt, as in plaintiff's invention. It is
quite obvious, however, that it was not intended as an in-
fringement or evasion of the plaintiff's patent, and that the
object of the device was to render the sole reversible, so that
when worn upon one side it could be taken off the shoe and
turned upside down.
Whether it be an infringement of the plaintiff's first claim

depends upon two questions: First. Does the sole have a lat-
eral rocking movement on the shoe for the purpose specified,
viz., to accomodate itself to the bevel of the wheel? Second.
If this result is produced, is it produced by means used by the
plaintiff, or by a mechanical equivalent thereto?
Whether the defendant's device has the lateral rocking

movement must be determined as a question of fact, and by
an actual inspection of the devices, one of which, as well ae
a model, is made an exhibit in the case. The model cere
tainly contains no possibility of such a rockingmovement. The
sole is firmly attached to the shoe-as firmly as if it were
bolted to it, as in the Michigan Central exhibit. Plaintiff,
however, claims that this is not a fair representation of the
shoe usen by the defendant. On an examination of the iron
shoe actually employed upon the defendant's cars, I am
satisfied that if there be any rocking movement at all
it is due to a slightly imperfect construction, or to wear,
and that in either case it does not sufficiently answer the
purpose of the plaintiff's patent. In a case of this kind,
where it is obvious defendant's device was invented for an
entirely different purpose, and was not intended as an evasion
of the plaintiff's patent, the mfringement, if any exists, being
purely accidental, it seems to me the evidence of actual
infringement should be so clear as to admit of no other rea-
sonable construction. If, upon the other hand, I were satis-
fied that an evasion was attempted, I should be disposed to
resolve any doubts I might have upon the question of in-
fringement or mechanical equivalents as favorably as possible
for the complainant.
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It is true that when defendant'sshoeis hunglooselyby the
clevis it has a rocking movementlike that of the plaintiff's,
but whenpressedforciby againstthe wheel the soleaccom-
modatesitself to the shoeand not to the peripheryof the
wheel,andconsequentlyno rockingmovementis produced;or,
if therebe anyat all, it is so slight as to haveno perceptible
effect. Thefact that the soleof thedefendant'sshoeis worn
principally upon one side, is strongevidenceto showthat it
hasnot accommodateditself to the bevelof the wheel. Nor
am I satisfiedthat, concedingthat defendant'sshoe has a
lateralrocking motion, it is producedby themeansemployed
by the plaintiff or by a mechanicalequivalentthereto. It is
uselessto setfortl,1 here at length the differencebetweenthe
two devices,as no descriptionwe could give would be com-
prehendedwithout an actualinspectionof the models. The
principal distinctionbetweenthe two is that in theplaintiff's
patentthe soleis attachedto the shoe only at one end by a
bolt passingthrougha lug of the soleand two corresponding
lugs of the shoe,the clevis by which the shoeis supported
beingattachedto this bolt. The otherendof the sole is not
attachedto the shoeat all, but has a pyramidal projection,
fitting into a correspondingsocket in the sole,by which the
latter is preventedfrom escapingentirely, and the lateral
motion is produced. In defendant'sdevicethe solecontains
a lug,at either end fitting to two correspondinglugs in the
shoe,andis fastenedat oneendby a bolt andat theotherby
a clevis. I am not satisfiedthatoneis the mechanicalequiv-
alentof the other.

As this finding disposesof both of plaintiff's claims, an
orderwill be entereddismissingthe bill.

___________________nu_. _
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MAODONALD v. SHEPARD and others.

(Oircuit Oourt, D. Massamu,etts. October 15, 1880.)

1. PATENT No. 155,534, dated September 29, 1874, claiming, as a new
article of manufacture, a skirt protector for ladies' dresses, having a.
iuted or plaited border, bound with or composed of enamelled cloth;
or other water-proof material, sustained.

2. SAllE-INFRINGEMENT-EvIDENCE.-The proof of infringement in this
case held,sufficient, in the absence of contradiction.

In Equity.
Complainant,pro 86, and Benj. F. Butler, for complainant.
E. N. Dickersonand J. S. Holmes,for defendants.
LOWELL, C. J. The plaintiff's patent, No. 155,534, dated

September 29, 1874, claims, as a new article of manufacture,
a skirt protector for ladies' dresses, having a fluted or plaited
border, bound with or composed of cloth, or other
water-proof material. As originally granted, it was for a
skirt "facing or protector," but the facing was disclaimed in
November, 1874. The records of the interference case with
one Chase, and of the case in this court before my prede-
cessor, are made part of this record.
In the interference, (6 O. G. 359,) the commissioner de-

cided in favor of the patentee, and said, among other things:
"Macdonald made this invention in 1861, and between that
time and 1865 she attached water-proof skirt protectors to
four of her own dresses. Short dresses became fashionable
in 1865, and therefore nothing more was done with this in-
vention until the year 1872, when long dresses were again
the style, and Macdonald then commenced experimenting,
preparatory to filing an application for a patent."
. He afterwards says that an attempt has been made in
argument to confound skirt facings with skirt protectors.
"These articles," he rejoins, "are entirely distinct in form,
and are used for a different purpose. Enamelled cloth has
been used for the former, but there is nothing in the record
to show that it has been used for protectors." He then refera
to the patent of Lucinda Humphrey, and finds that oil-cloth,


